IN THE HIGH COURT OF TANZANIA
LABOUR DIVISION
AT DAR ES SALAAM

REVISION NO. 890 OF 2019

BETWEEN
NGELEKI MALIMI NGELEKI............ccoreerannnncssnnenes «....APPLICANT
VERSUS
DIMENSION DATA TANZANIA LTD......... . «...RESPONDENT
JUDGMENT

Date of last Order: 02/06/2021
Date of Judgment: 16/08/2021
Z2.G. Muruke, J.

On 12" July,2017 the applicant herein was employed by the
respondent as an Application Support Engineer on a one year (1) fixed
term contract ending on 11™ July,2018. The contract was subject to
three months’ probation. After the lapse of probation period, the
applicant continued to work with the respondent until 24™ August, 2018
when he was verbally notified by the country Manager that, they are not

going to renew his employment contract.

The applicant alleged that he was dissatisfied with the notice as the
same was supposed to be issued one month before ending of a contract.

He referred the matter before CMA, where decision was against him. He
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thus filed the present application seeking for the revision of the CMA

award on the following grounds;

. Honourable arbitrator erred in law by finding out that, the
applicant at the time was terminated he was not confirmed by
the respondent as application support engineer, that he was still

under probation by failure to analyse the evidence.

it. Honourable arbitrator erred in finding out that, the applicant
was not terminated by the respondent only that his contract of

employment came to an end.

The application was supported by the applicant’s affidavit. The
respondent challenged the application with a counter affidavit sworn by
Johnson John Mwamba.

As regard to the 1% ground Advocate Sophia B. Rolya, submitted
that the arbitrator held that the applicant was on probation period while
applicant worked for a period of one year and one month. The law
provides for time limit for probation not to exceed twelve (12) months,
referring Rule 10 (4) of Employment and Labour Relations (Code of
Good Practice) GN.42/2007. The respondent’s act of having the
applicant for more than twelve months and terminating him without
following procedure for employee who is under probation amounts to
unfair labour practice. Counsel further stated that, the arbitrator erred
to hold that, the employee who is under probation if not confirmed by

his employer is still under probation.

Further, it was stated that, all the evidence adduced by the

respondent do not show that the procedure under Rule 10 (1-9) of
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“Probation period is kin to ‘engagement before marriage’. As the
saying goes ‘The job interview is not over until employee has

gone through the probation.”

With the above observation I find the arbitrator was correct to
hold that, the applicant is not covered under S.37 (2) of CAP 366 RE
2019 as he was a probationary employee. 1 thus find no need to fault

the arbitrators’ findings.

With regard to the second ground, the applicant counsel faults
the arbitrator’s finding that, the applicant was not terminated by the
respondent only that his contract of employment came to an end. It is
alleged that the applicant worked for one month after the expiry of a

contract term, he therefore had expectation of renewal.

[ have keenly examined the records and noted that it is
undisputed that on May 2018 after he was suspected of fraud, the
applicant was notified by the Country Manager that his contract will not
be renewed. Also, the applicant was aware of the date when the
contract was coming to an end. On records, there is no evidence to
prove that he worked with the applicant even after the expiry of his
employment contract. It is my considered view that, the applicant had
verbal notice of non-renewal of a country, therefore he cannot allege to
have reasonable expectation of renewal of the same. As found by the
arbitrator the applicant was not terminated instead the contract came to

an end. /
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On basis of the above discussion, I find the application with no

merit, I hereby dismiss the same. Consequently, CMA award is hereby



