IN THE HIGH COURT OF TANZANIA
LABOUR DIVISION

AT DAR ES SALAAM
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This is revision aepllcatlon against the ruling of the Commission
"-\;_R

?

for Mediation and «Arbitration (CMA) which was delivered on
?x.ff R h-‘.!\»{e\ “nd

31/07/2019f"~rby Hon‘ Batenga, M. Arbitrator. PUMA ENERGY

TANZANIA LTD,/H Pthe applicant herein, filed Revision applications
2
before thIS cS'urt against the decision of the CMA in Labour dispute

'r,_;\
s.\_ -«‘ "

no. CMA/ DSM/T EM/279/2018/98/18.

The Revision application was made under Rule 24 (1), (2) (a)
(b) (c) (d) (&) (), (3) (a) (b) (c) (d) and Rule 28 (1) (c) (d) (e) of the

Labour Court Rules, GN No. 106 of 2007 and section 91(1) (a) (b),



(2) (a) (b) (c) and section 94 (1) (b) (i) of the Employment and
Labour Relations Act, No. 6 of 2004.

The application contains four grounds of revision. The grounds

are as follows;

i.  Whether it was proper for the arbitrator noE/ to analyze
A,) & \
evidence of all the parties in the award»™: e n ﬁ?

ii. Whether it was proper for the arbltrator to prepare and

,h ’x,\
complete the award without deterélnlng‘:lssues framed.
x5, RS
iii. Whether it was proper f9r ‘t\heﬁ \arbtt:}é\tor to hold that it
was wrong for thewapp[lcanE rezs;ake disciplinary steps
against the respordents ana’}finally terminate them while

h

\\
their issues twas under police investigation and instead

U, \1. .»,\
the(appllcant hiad to wait until the police file a criminal
< §
%Q\Qgi}case;andf,the judgement delivered, and in case of an
o %
& :‘\"\*‘*\appeal the determination of the appeal.
%, fif o8
\; v. . Whether it was proper for the arbitrator to hold that
N

whilst there is employment misconduct, which also has
criminality, the employer should not take any disciplinary
steps instead should leave it to the police and the Court

in the exercise of criminal jurisdiction.



The briefly background leading to the present application was
that, respondents were employed by the applicant namely Puma
Energy Tanzania Ltd as a Fuel Operator for unspecified period. They
were terminated from the employment for Gross misconduct on

15/05/2017. Aggrieved with the applicant’s decision, the respondents

f‘e’ L x o
filed the matter at CMA. CMA decided the matter in faver “of
"-\,5 -ef
respondents. The Applicant was not satlsfeg “hence he:;:;f' led the
ANy
present application. ,,L“?t { \‘}w;
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At the hearing of the appllcatlon ﬁ ppllcant was represented
e \_,}
~-‘a
by Mr. Frank Mwalongo Iearned Counsel while respondents were

‘\H m“e-,..., P‘y

represented by Mr. Jamael Ngowo from TUICO. Hearing of the
application proceeded‘f} b;r way of written submission following the
Court order. {?fm}%:\_

ﬁ Frank*Mwajengo submitted 15t and 2™ ground jointly as well
as ground‘k3 and j4 On 1% and 2™ ground, he submitted that the
a?bltratoﬁiglé ?ot determine the issue no.1 at CMA. He stated that the
issue % procedure was not addressed as it was faulted by PW1 and

PW2 regarding the position of Chairperson of the Disciplinary

Committee and the status of Disciplinary authority. Thus, the



arbitrator did not determine the procedural aspect of termination in
view of evidence tendered and allegation raised.

The applicant Counsel stated that PW-1 and PW-2 testified that
they did not cause loss hence the reason for termination was unfair.

He stated that the arbitrator did not address the framed lssue which

. / ‘;.
ﬁ.ﬂ P .i:@ !"\

resulted to the determination of reliefs on wrong premlses In

fgt f”
«i‘*" 5

supporting his argument, he cited the case of: WamlllkaxGama V.

I.
A,
%13* “»"‘

Action Aid, Revision No. 659 of 2019,,5 ngh Court of Tanzania,
L N
Labour Division, at Dar es Salaam (unreported)“ A
~*~’.«.s i‘i .\e \:‘:W’{
It was further submltted that* the arbltrator did not determine
“M. J

e

\.,
the procedural fairness and substantlve fairness of the respondents’

ii B

termination. PW1 and“{PWZQtestlf" ied on two aspect of termination
N G
which is reasongéﬁd«p’ﬁb@ﬂre, but the same was not addressed by
._>

arbltratér 'I;O“‘cehr:lentz his position, the Counsel cited the case of
\\\ g‘?,‘

Peoples Bankwof Zanzibar v. Suleiman Haji Suleiman (2000)
’, ;:5 ‘-v}.\
‘i

TLR 347, -
«%
\,{\ &
Lastly, he submitted that Rule 27(3) (e) of the Labour
Institutions (Mediation and Arbitration Guidelines) G.N No. 67 of 2007
provides that, reason is one of the components of the award. On

such basis the reason for decision should base on the evidence



tendered in answering issue and not outside. The issue to be
determined must be known to the parties and parties should get time

to respond to the same.
On ground 3 and 4 the Counsel submitted that Section 7 of the

Criminal Procedure Act, Cap 20 R.E 2019 gives legal duty to any
.»'f_'s" E‘Q‘"w
AN T3
person who becomes aware of the commission or mtentlon to; gpmmtt
‘\_\!‘ ,ﬂ!
an offence to report to the police or personfm authorlty in the
c,» x;
locality. To cement his argument, he cited, theicasé\ -ofChela James
"4\ \'-}
“'@,
Ghanai and Another v. Deogratlou \xl\\ldanu, Civil Appeal No.1 of
sr‘ ‘M\ y

2019, High Court of Tanzanla at Tabora (unreported)

He averred that Sect[on 135 of,the Cnmmal Procedure Act, Cap
i

20 R.E 2019 prowdes*content of a charge sheet. He is of the view
{'}\ ‘{n\ s.'\

3

that the charg tgk\‘es place before the Court of law to which

\ i
e Q* X
|nvest|gators apgea as witness.

Ry
Mr;F\E;?ﬁkwaa[ongo submitted that Section 37(5) of the

R
Emp[og\méﬁt and Labour Relation Act,2004 restricts taking disciplinary
action on an employment misconduct which is substantially the same
with criminal offence which the employee has been charged. The

provision is very clear that the restriction applies when an employee

has been charged with a criminal offence before the Court of law.



Thus, being charged with criminal offence does not means
investigation.

Further it was submitted that there some erroneous decision
which goes contrary to Section 37(5) of the Employment and Labour

Relation Act, R.E 2019. He stated that the prowsnon cited by the
%, e AN
arbitrator impose restriction when an employeé”is; \\hargefl/ wnth

criminal offence, but the decision impose restriction when the matter
,-:’ "\"’
is reported to the police for investigation Wthh Is r?”obprowded in law.
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"\,

To strengthened his argument, he_ cnted the case of Chai Bora

. mﬁa.\ "--
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Limited v. Allan Telly Mtukula, Rewsmn No. 38 of 2017, High

“5-5»

Court of Tanzania, Labour. DlVISIOI’I at‘ Arusha(unreported) as one of

&}f o .,o
erroneous decision. Therefoge such confusion led to come up with a
4‘?‘* \‘:‘:{f‘%‘ o

N
misconceived lng:erpreta\on of Section 37(5) of the Employment and

*i.;
Labour RelatlonxActh2004
%

*Lastly, Mr»r} Frank Mwalongo submitted that Section 37(5) of
% § \ﬂ
thexEmponment and Labour Relation Act,2004 does not bar employer
to take disciplinary action first, followed by criminal action.
Supporting the same he cited the case of Super Meal Ltd v. Peter

Magari, Revision No. 316 of 2009, High Court Labour Division, at Dar



es Salaam (unreported). Thus, the Respondent prayed for the CMA
award to be set aside.

In reply, Mr Jamael Ngowo submitted that it is a crystal clear
that the arbitrator has complied with a requirement of the law as

provided under part II of the G.N. No. 67 of 2004, also he compl:ed

with the rule 27 of Labour Institution [medlatlofr’;:azcﬁlu a‘:t‘)ltg:\%;:)n

guideline rules] G.N. No. 67 of 2004 as mdlcatcid at pa:g\e“S cgf CMA

award. He stated that the commission d|rect‘=|$1x:;§‘lf- E\O@}sect[on 37(1) of

Employment and Labour Relatlon‘ Act{jﬁ‘zwgﬁj}l;};fter analysing the
o M

rz’.«’

"‘-.‘.»'

L
evidence and testimony of both partlesf;WItness and this is well

stated at page 8 of the CMA award

§
s.""*.
e

It was submitted<that: the fi ndmgs of the arbitrator from page 8,
a, NN

\5\

9 and 10 of theztyped xawards are from what was testified by the

appl:cant\gvltness afrom the said investigation report. The evidence

3
;Endered by, the«aéppllcant during the hearing at CMA does not prove
N

"%n f
dlrectlif hcmf} the respondents commit the offence. In such

cwcumstance, relying on the investigation report only without any
document to support the same was not enough to finalize the case

before the court of law. In that position he was of the view that the

case needed to be considered on the basis of the legal requirement



of the section 37(5) of the Employment and Labour Relation Act, Act
No. 6 of 2004. In strengthening his argument, he referred this court
in different cases including cases of C.R.J.E. Vs. Abdalah Said and
15 others. Revision No. 166 of 2015, High Court labour division, at

Dar es Salaam, (unreported).

.r’ ?‘ /’*
s ¥
Mr. Jamael Ngowo submitted further thatath\arbltratorﬁhas
\% ji7g

evaluated very well the evidence of appllcant\whrch is investigation
report. He is opinion that the evidence of the\a\Pth‘cant did not prove

the charges. The employer is bound. to préilexthat the termination

dd'\ o \J \‘:' \::
was fair and he had the strong reason to termlnate the respondents
i

L

%,
as per section 39 of the Erf:nployment and Labour Relation Act.
(ﬁcf

He averred further submltted that one of the evidences which
T,

was supposed tombé\proved at CMA by the applicant (employer)

SRR

Q'\

mcludes whlchxprowsron or rule was violated to warrant termination.

bﬁs 41
o support hlsnstand he cited the case of James Leonidas Ngonge
% ( e
Vl;)\l:WASECO Revision No. 382 of 2013, High Court Labour
g

D|V|S|on at Dar es salaam (unreported).
In answering ground 3 and 4 the Respondent’s Counsel
submitted that the Employment and Labour Relation Act prohibit an

employer from taking any disciplinary action against an employee



who has committed misconduct of criminal nature and whereby the
employee is charged with and the matter is before the court of law.
Therefore, the employer will need to retain the employee who has
committed misconduct of a criminal nature (e.g., theft, financial

fraud) on the payroll until the final determination of the{employees
/Jﬁ > ”l o

t m\ zgz,’
3~
case. SN S
A L
4‘1, -2

He argued that the only remedy avallableeto:the employer when

M
Th LN

an employee is charged with a criminal case IS\QIO suspend the

. \ﬁ:\ \a\‘-
employee on full payment. Despite of the crlmlnal proceedings and

; e RN "‘h’_"(
_;f'"“' i!j‘i \f\ &‘7:

outcomes against employee’: there‘\ts an‘emphasis on the proper

!’

‘*? \ .\ &"' }r,rv'

internal disciplinary actlon to be\carrled out in relation to employee’s

misconduct. In support[ng hlS argument he cited the case of Stella

\ *\ u,‘\ “‘r

Manyali and anotherqnghlrlka La Posta, revision no 2 of 2010,

High Court*”“’oﬁ;ﬁ \Tan?anla Labour division, at Dar es salaam

&‘% H

‘(unreported).
. 25\ w\%

'wIt vﬁas/submtted by Respondents’ Counsel that it is a principle

"w.

a.\y,,f
of law that an accused person is presumed to be innocent until

proved guilty. This right is well provided under article 13 (6) (b) of
the Constitution of United Republic of Tanzania. Since the matter was

reported to the police then the court of law has duty to prove the



charges against the respondent. On such basis, the investigation
process was not given weight according to the law by employee and
that is contrary to rule 13(3) and (4) of the Employment and Labour
Relations (Code of Goed Practice) Rules, G.N. No. 42 of 2007.

The Respondent submitted further that Rule 13 of the

J,? .«'/‘1,

Employment and Labour Relation (Code of Good Practtcc—iz Rules/;G N
o

No. 42 of 2007, provides very clearly that one -of the procedures in
f"‘- ‘\ T,
\c\)f \c\enductmg disciplinary
hearing is to conduct investigation fi ’r‘ rst He stated‘“that this position is
i

"'\ qkq.\ “'1"5:3"'
well supported by Article 7 of« the Employment Convention (ILO) No.

establishing whether there was a ground

158 of 1984. The appllcant wo[ated fthe provision of Section 37(1),

s.\\ % e

(2) and (5) of the Emplcayment and Labour Relation Act, and Rule

S

13(1), (3), (Ageen, (10)§of the Employment and Labour Relation

5}1 ’:".
(Code of’%Good Practlce) G.N. No. 42 of 2007 which govern the
’s,? R
" e

N
_nnCIpal of\ faur««heanng The investigation process was not given

welghggcordtng to the law by the applicant. This means in absence
A
of such proof it is clear that the applicant violated the law which
renders the whole process of terminating the respondent illegal. To

support his argument, he cited the case of Tanzania Revenue

Authority v. Andrew Mapunda, Revision No. 104 of 2014, High

10



Court of Tanzania, Labour Division, at Dar es Salaam (unreported).
Thus, he prayed for the application to be dismissed.
In rejoinder the applicant Counsel reiterated his submission in

chief,

Having heard parties’ submissions in this matter, ang having
/é LY
/3 ;,\*\

considered the chamber summons and the affi dawt fo& and%agamst

’\f./

X ¥
B,
the application, there are two issues for deterniination. The'issues are

AW
SN,
as follows; - <

) Whether the award was p\pet;ly procured by the
e 7 1.5‘;1 x‘-'*

£ i.ﬁ. “c‘

fiof

L

TR .\, 1
N

0,4

arbitrator.

i) What are the rel|efs entltled to partles'-’

To commence wrth the first issue, the CMA proceedings and

‘:‘-'\ :‘:‘-\ \\:"_

the CMA Award showsxthét the CMA framed two (2) issues. The
\? N
S Q\

%,
issues ralsed”at CMAvwere -
\r}, k)
a) Whether«appllcants employment termination was unfair

\) What reliefs are entitled to the parties.

In the matter at hand the applicant claimed that the arbitrator
did not address the framed issue regarding reason and procedure for
termination. It was testified by PW1 and PW2 that they did not steal

fuel, thus the reason for termination was not fair. Also, he claimed

11



that the respondents questioned the position of Chairperson of
Disciplinary Committee by signing the letter of termination and the
status of Disciplinary committee, as the procedure aspect of
termination but the same was not addressed by the arbitrator.

It is an established principle of lfaw that the awaﬂ%rd should have
a:"f \,-) "'3 «;
a content as provided under Rule 27(3) of the Labeur Instltutlons
‘\‘ '«x‘?’

(Mediation and Arbitration Guidelines) Rules,"li_g;:jN 67 of“~2_004. The

Rule provides that; -

S
Ar L el
P

g

H
-

a) Details of parties.

b) The issue or issues in di§ﬁg§e. =
AL
¢) Background mformatlon e
Q‘-.._‘ """
d) Summary of the partles ewdence and arguments.
™R
e ) Reason r;or deas,'a 1l

Tne abo\legalfstand was stressed in the case of Safi Medics

_ !‘ 1
"‘"\:4

V. Rose {Petér and 2 others, Revision. No. 82 of 2010, High Court

"A successful arbitration requires that both the arbitrator and the parties

in the dispute have common understanding of the issue in controversy”

Having enough time to read the CMA award I noted that the

arbitrator failed to address the first issue (reason for termination), by
12



addressing the issue of finality of respondents’ criminal case before
taking disciplinary action by applying Section 37(5) of the
Employment and Labour Relation Act. In cause of preparing the
Award the arbitrator didn't address the issue of fairness of the reason

and fairness of procedure for termination. In deciding the Jfairness of
A n;/ g
i.( “\
the termination there are two aspect which must™ be\ﬁdetermmed
<3 &
&,
These aspects are validity and fair reason and ,procedural fairness

L./\f'

should be considered. In the present case{heiArb[trator decided the
RO

dispute before considering the |ssues‘f0£ dietermlnatlon In such
LN NI )
oo Q-.""\ o
circumstance I am of the vrew thatrthe ‘award did not address the
i.'- “\.U .;\9"
first issue framed about. the falmess of the termination thus the
*x‘é
Award was lmproperly procured
\\:
Having fi ndmg\that the arbitrator did not determine the first
3}, \x at
issue framed“'“regardlng the fairness of the termination, the next

...z-,

rrrrr

ia;‘ ;‘_:ﬁ‘ g\
S, 2 gg, b
Court Js 9)‘ ‘the view that since the issue of fairness of termination was
R

pleaded by the parties at CMA and the evidence was adduced, this
Court has mandate to address and determine the same. The law is
settled to the effect that parties are bound by their own pleadings

and documents. {See Makori Wassanga v. Joshua Mwaikambo

13



and Another [1987] TLR 92; Peter Ng’homango v. Attorney
General, Civil Appeal No. 114 of 2011, (CAT), DSM (unreported);
and that of Astepro Investment Co. Ltd v. Jawinga Investment
Limited, Civil Appeal No. 8 of 2015, (CAT), DSM (unreported)}. For

that reason, I proceed to determine the issue of fairness of the

e e’“fﬂ -~

termination which was not determined by the Commtssmn oA

ﬁ‘ s
S F

The validity and fairness of termination iSywell stipulated under

I s

.,

Section 37(2) of the Employment and Laboura, Relatlon Act, No.6 of

2004 which states that; - . ‘\;\\ N,
i"“?u\ -:."?',-;,5

“Section 37 (2) A termfnatfo \of emp/oyment by an employer

aaaaa \
S "J

is unfair If the emp/oyef: fafls,eto prove-

(a) That"the reasons for termination is valid;

(b) {fTh;;‘ the rea:on is a fair reason-

-t (( )5 Rg}ated to the employee’s conduct, capacity or

N \
:f} P ‘-compatfblllty, or

({w‘a}’h

dﬂl)BaS(:'d on the operational requirements of the

employer, and
(c) That the employment was terminated in accordance

with a fair procedure.”

14



Onus of proof for fairness of termination is on the employer as
per Section 39 of ELRA and is on a balance of probability.

It is on record that the respondents were charged for falsifying
sales transaction record, deliberate breach of set rules including theft

and tempering the delivery certificate. The employet; ril,[:ecxl on the
Police Investigation Report and the respondents we:e«}gynj ngt;For
gross misconduct as evidenced by Exh|b|5 =P11 (\{;\%let\:ger of
termination). Having gone through CMA, hrei:or(\:l\ MI ~fioted that the

respondents were charged for various offence» as mentioned above
!v’ﬂu“x w'f’ }
'n:\ G
which fall under misconduct. ;A[so the. Qvesttgatton was conducted by
‘5.:\\ g Ny

the Police Force as ewdenced by thlblt P5 (a letter of investigation)

'{

and Exhibit P15 (Dellvery Certn“ icates) which show that there was a

XA_ \_ d

theft of fuel resultmg from respondents’ misconduct. From the’

u \ﬂ\

ewdence avallab]e‘*ln the record, I'm of the view that the evidence

o ‘w\ N

avallable wai suf‘F cient to prove the disciplinary offences of forgery
aﬁd steaﬁ?ng Niégalnst the respondents. The respondent’s allegation
that Invgstigation was not conducted by the employer lacks legal
stance. In the present application the employer decided to use police
investigation. On that basis I am of the view that there was a valid

reason for termination.

15



The second aspect of fairness of termination as provided by the
law is procedural fairness. For termination to be procedurally fair, the
employer is supposed to follow the procedures laid down under rule
13 of the Employment and Labour Relations (Code of Good Conduct)

Rules, G.N. No. 42 of 2007. The rule provides that, I ;:]/uote -
o o 5

e ’% T

"13(1) The emplover shall conduct an fnvestfgangn to

e,

\?5 N
% G
o ¥
held.” & ““?;f; g
&, %
P,

Investigation was carried out as\p\er Exl;nblt P5 (a letter of
e T 2, i {}

investigation) and they were; charged as per Exhibit P15. CMA found

that the procedures were unfalr«on the respondents as the provisions

Q ;f’ R
of Section 37(5) of the Ergfloyment and Labour Relation Act, No.6 of
AN N A
’Et:}. LW Y
2004 was not complled,h,\fvi%h I' m of the same position with the
\(23 .\.l\‘ "\-..u

Arbitratd?ytpat thé"appllcant was not supposed to proceed with both

crlminéﬁmgﬁd dlSClpllnary action against the respondents. The evidence
|n fe or/n;lzshows that the applicant decided to take criminal action
agal:;éspondenw by reporting the matter to the police.

This Court in the case of Chai Bora Ltd v. Allan Terry
Mtukula(Supra), provides clearly that the criminal charges start by

the party to report the matter to the police and thereafter if the

16



police found in their investigation there is sufficient evidence the
criminal charges are instituted in Court. This is the proper
interpretation of the law and I'm of the same opinion. The employer
has to choose the action to take against the employee who has

committed disciplinary offence which is also a crlmlnal offence If the

P
.-!"",' S 1& ‘,\

employer chooses to proceed with criminal procedure\r{e\dlsc\lw[il/lnary

proceedings have to wait until the criminal procedure are concluded

”x
(v

The aim of this provision is to protect . the mp]oyer from being

"'\
. \%‘ﬂ.\ &.;:;
multiple activities take agalnst hlm/pls at thessame time. This was
- K f’" 'u"l'i..::{_’x % '-:—,:-’
the position of this court 1n the \casez‘of Stella Manyaki and
w

Another v. Shirika la P(zsta (Supra)*

%
In the present case there is nothing which shows that at the

o N W
time of metmg«d?scrp]ﬁ%ry proceedings the criminal case has
already be:n cé?rcludgd or withdrawn. Thus, the applicant wrongly
Q‘roceededu v;r%h“geth criminal and disciplinary proceeding at the same
lmeaagar;stﬁtﬁr’re respondents.

4

Further, it is in record that the respondents were not availed
with investigation report before hearing of the disciplinary of the
report which was the basis of the disciplinary charges against them.

The respective investigation report is police report. This is contrary to

17



Rule 13(1) of the G.N No. 42 of 2007. Failure to accord the employee
with the report which is the basis of allegation amount to deny the
employee right to be heard. The Court of Appeal in the case of
Severo Mutegeki and Another vs. Mamlaka ya Maji Safi na

Usafi wa Mazingira Mjini Dodoma (DUWASA), Civil Appeal No.

343 of 2019, Court of Appeal of Tanzania at Dodom; (ﬁ;r\‘eﬁported),
held that; - ;5& g
"It /s our considered view {Zagz though the Internal
Auditor’s ultimate rep?ﬁ{;ﬁ%y;;\\i?%p?;s:bll/ty fies to the
Director General | 1:u:“zs‘ n%oitiﬂ? /a?spute that, those actually
. A

audited where., the “’*appe/lants and it is the audit report

""\—..."

Q‘ui
which tr/ggered the charges against them. In that regard,
\ = \k} \r”

the non-/nvo/vement of the appellants and subsequent
o ™

Ci\fc‘afﬂ/fc!‘fc}n .based on that report was irreqgular because
e “*3*\
f T, S

ff‘ \they “could not adequately prepare for the hearing before

%*Q?s;% i,é&fhe disciplinary committee of the respondent. Instead, it
S v

e is the respondent who being in possession of the report

had all the ammunition to make a stronger case which

was to the disadvantage of the appellants which rendered

what followed to be unprocedural....”

18



In this application the respondents claimed that there was no
impartiality regarding the position of Chairperson of Disciplinary
Committee as he signed respondents’ letter of termination. Having
gone through CMA record it is clear that Lameck Hiliyai who was the

Chairperson in Disciplinary Hearing signed the letter c%f terrr;mahon -
,'f":/‘ ‘é/&‘ ~
Exhibit P5. This is contrary to Guideline 4(9) (Gwdellnes,f, for
L o4

Disciplinary Hearing) which is the Schedule to<the G. N‘ No. 42 of
x./\.,‘;.,‘
2007. The guideline requires the Chairman_ to\,z._sign‘D_iSciplinary Form
‘\m x

only and his recommendation to be for\gvardxto the Management.

.l" RO
s ( , \‘* w”’w“

S

Thus, by signing the termlnatlon letten it affects the impartiality of the

’*:-. \”” "f’

whole process. Since the Chalrmirj of the Disciplinary Hearing was
also the authority who termlnate the respondents, I find that the
Q\\ 3 ’;"1.
..... x

'\\;

result I f‘ ndéithat{t‘he termlnatlon was not fair procedurally.

D,
Regardlng the reliefs entitled to the parties, unlike the CMA, 1

R )
ha?‘e\@found “that the termination of respondents’ employment was

5 4
unfair procedurally. In such situation the remedy is supposed to be
less than the remedy provided by the law for substantively unfair

termination.

19



In the Consolidated Revision No. 370 and 430 of 2013 between
Saganga Mussa Vs. Institute of Social Work, High Court of
Tanzania, Labour Division, at Dar Es Salaam, (unreported), the Court

held that; -

'Where there is a valid reason for tern;%at/in\ but the

procedures have not been complied w;thﬂ«t/?enx the's éimedy

cannot be similar as in cases where botfiw{he tern;?natfon was

unfairly done substantively and procegif;;/ly:%

N

Again, in the case of in ther Eaiée \S‘fd F(;flman Rutwaza v.

World Vision Tanzania, ci\}"]f Aé'pe;\’No 213 of 2019, CAT at
o

Bukoba(unreported), it was, held that i

i
(J\

......... Under the- cn%umstances, since the fearned Judge found
% N

LS

the reason{ﬂfor the appel/ants termination were valid and fair,
\

sﬁea was r/ghtr‘ in exercising her discretion ordering lesser
‘f»‘a

compensanon than that awarded by the CMA......... i

o

“eIn the cwcumstances the respondents remedy for procedural
wf/

unfair términation has to be less than 12 months salary compensation

provided under Section 40(1) of the Employment and Labour Relation
Act, 2004. Thus, the applicant has to pay six months salary

compensation to the respondents for unfair termination. Christopher
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Gallus has to be paid Tshs. 6,856,435.38/=, Azayobob Mduma Ths.

8559,776.64/= and Mohamed Haji Tshs. 6787258.62/=

Therefore, the application is partly granted and the CMA award

is set aside. Each party to take care of his own cost of the suit.

1{;:3
L
W -\-\‘\r;o’:

n

i@
£
A
A
o

7
s /A
G
1P M}". '}),
/‘/ﬂi 55
B d

H #
i

R,
&

A
P

4}?_}_.
o iy .
L
e
&

/‘5 5,

M
£
"\.,, ar

21



