IN THE HIGH COURT OF TANZANIA
LABOUR DIVISION
AT DAR ES SALAAM
REVISION NO. 301 OF 2019

BETWEEN
SERENGETI BREWERIES LTD.....ccceeureresernsess s éPPLICANT
85 .(' w{“& "‘i{}
VERSUS NN Z4
BWIKO KYRIAKOS .'Illlll...ll-ll.lll.l'..l'.s"“. };" RESPONDENT
JUDGMENT oy
Date of Last Order: 03/03/2021 Na e
Date of Judgment: 30/03/2021 e if‘* N
Z.G Muruke , J. N )
Nerd

The appllcant Serengetl xBrewerles Limited employed the
respondent on 24" Septer{lber 2014 as Fleet and Demand and Safety
Manager. They worked\together until 27" January,2017 when their

relations came to: anuend,mafter the respondent’s termination on ground

\.\ ot

3
of mlsconduct Aggneved with the termination, the respondent referred
the matter: tO\‘the?e Commission of Mediation and Arbitration (herein

;\ \w

CMA) ;(:ZMA’ ‘dECISIOH was partly in favour of the respondent. The

\x,_..{p.

appllcant was aggrieved with the CMA’s award hence filed present

appllcat|on seeklng for revision of the award on the following grounds:

a. Whether it was proper for the arbitrator to conclude that the
respondent’s termination was procedurally unfair while, the
evidence tendered proved the respondent was notified of

disciplinary hearing well in advance before the hearing date.



b. Whether it was proper for the arbitrator to order payment of
12 months compensation while the arbitrator agrees that
termination was fair.

c. Whether it was proper for the arbitrator to order the respondent
to be paid severance pay while termination was based on
misconduct and CMA had made a finding that the termination

was valid.
d. Whether it was proper for the arbitrator to orderxpa r{t of
notice pay despite evidence adduced during the héaring }*E’ ©
%“'»

(\\M N
The application was supported by the afﬁdavnt of Juvenalis J.
Ngowi the applicant’s advocate. In challenglng_ thefapphcatlon the

respondent filed his counter affidavit. ‘\1‘»\ 3:.,,

With court’s leave, hearmg wasﬂB? M‘;\éy of written submission.
Both parties were represented» by le?rned} advocates. Mr. Juvenalis
Ngowi served the appllcan%: while M}?‘?Edward Peter Chuwa was for the

respondent. Y
Submitting in _sif‘b ortyof ithe application, the applicant’s counsel

IR

-
abandoned ground (o n“d sgd)bmltted on the remaining grounds.

NN
On Em\ew rst\\gﬁf'@)und it was submitted that, CMA's found that

!ﬁ"“‘ ?
termmatlo”lﬁ;was\prgcedurally unfair on the effect that the respondent

was servedﬁwth a notice of hearing in the hearing date. That the fact
was demed by the applicant by stating that, the respondent was notified
through email on 13" January,2017. There was no need of producing
the email before CMA as the respondent himself admitted to have
received the notice through email, and he acknowledged to have
received the notification by signing and writing on top of exhibit P6. The
arbitrator was notified by DW2 and the respondent during hearing of the



application. Through exhibit P6 the applicant has executed his duty of
proving on balance of probabilities, referring Ruie 9 (3) of Employment
and Labour Relations (Code of, Good Practice) GN. No.42/2007(GN.42
/2007).

In regard to consolidated grounds (b) and (d),Mr Ngowi submitted
that, the arbitrator ordered the applicant to pay the respondent
compensation of twelve(12) months’ compensatlon,geneg ionth galary
in lieu of notice, severance pay and clean ce?t%ff cate oggs?mce
Concerning the compensation of twelve months,salary, the applicant’s
counsel submitted that the respondent was énot en%tlt%lgd to the same
because the applicant followed all that wag reqwre%for termination. The
respondent was issued with notice prlerwthe%dat %of disciplinary hearing.
The arbitrator failed to COI‘ISIdei‘;DWZ svg%[gence who testified that the

)
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Moreover, Mr. Ngom 1nsnsted that, the arbitrator misdirected herself

respondent was paid ail his dues. Q‘K

in ordering paymegntr of %Z%;fance pay since she found that the applicant
was substantlvely tglr %,:‘The respondent was terminated on misconduct
thus not fltl%d t@asmé”?ferance pay as provided under Section 42(3)(a) of

en“’?é”af‘ﬁd Labour Relations Act, Cap 366 RE 2019 (Cap 366

the, Employry
N
RE 2019). Also, the arbitrator ordered the respondent be issued with a

clean certificate of service. The law under Section 44(2) of Cap 366 RE
2019 provides for issuance of certificate of service upon termination of
employment. That the law does not make it compulsory for the
employer to give a clean certificate of service. Since the respondent
was terminated on misconduct, he does not deserve a ciean certificate

of service. Issuing the same will be deceiving, unprofessional and
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unethical as it will be misleading the and public and other potential
employers. Counsel prayed for the application to be allowed.

Responding to the applicant’s averment on the first ground, the
respondent’s counsel submitted that, admitting receipt of notice by
the respondent is not sufficient to prove that the notice of hearing was
delivered in a proper manner as required by the law. . *Issumg of a
notice is significant as it gives the employee adequate tlé\neitofprepare
for his defence against the allegations. Failurexto, issue the same will

i

affect the employees right to be heard, referrlngxtheﬁ case of Rajab

Malenda v. Security group (T) Ltd. Rey, No\188/20'15

same shoulpdx‘”gglve an employee reasonable time to prepare for his
defence HMever the said notice that was sent through email was not
tendered before CMA so as to see its propriety, the only notice tendered
was that of the hearing date dated 16" January,2017, referring Rule
13(2),(3) of GN.42/2007.

In regard to ground (b) and (d), Mr Chuwa reiterated their
submission in chief. Additionally he contended that, the respondent was
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not afforded with enough time to prepare for his defence, hence the
entire proceedings were illegal consequently void. That it follows the
principle that, action sequitur esse meaning the action follows the being.
He cited the case of Abbas Sherally & another v Abdul Sultan Haji
Mohamed Fazal boy, Civil Application No. 33/2002.

Respondent counsel further argued that, in fhls GCMA F(i:, the
applicant prayed for compensation, severance payr’ﬁentm Ieave\xpayment
and one month salary in lieu of notice of termination. The%res};gndent’
major complaint was luck of adequate notice gﬂ“d*@ment of salary
arrears and salary in lieu of notice. If the s%\me wgre addressed by the
arbitrator, would have cemented thegverdlct«,t?lat the termination was

unfair. He thus prayed for dlsmlssal of“the appllcatton

After careful considération of fhe contesting submissions, the
following are the ISSUES For. ae;\%rmlnatlon,

i. Whether termmatron*vWas procedural fair
R, gl

ii. é{WhatJare the re rehefs entitled to the parties?
NLORE
In determlnlngf the first issue, the law is very clear that for

te%ﬂLnatlon/%}gbe procedural fair, the employer has to adhere to the

proce%’r%fﬁprovided under the law as provided under Section 37(2) (c)
of Cap 366 RE 2019. The law provides:

Section 37 (2) A termination of employment by an employer
is unfair if the employer fails to prove: -

(a) that the reason for the termination is valid;

(b) that the reason Is a fair reason: -



(i) related to the employee’s conduct, capacity or
compatibility; or
(i) based on the operational requirements of the
employer, and
(c) that the employment was terminated in

accordance with a fair procedure.”
[Emphasis added]

In the matter at hand, the disputed issue ls;f?on@w ether the
respondent was properly served with a notlce fors attendmg the
disciplinary hearing. The applicant alleged that‘zhe had properly served
the respondent with a notice on 13" Januarys‘52017wethrough email and

e
the same was acknowledged by the respond%nt through a notice served

s

to him on 16" January,2017 (exhibit A"’G)ig Itswas the CMA’s finding that
termination was procedurally %Jffalr Since! the respondent was not

afforded with an adequate time teﬁigggpare for his defence as he was

served with a notice on thé@ date of hearing. Rule 13(3) of GN. 42/2007

provides; N {\ :

'The emp/oyee shal/~beé¥§nt/tled lo a reasonable time to prepare for

thé%hear/ng,zggd {gj be assisted in the hearing by a trade union

rep}[‘%gentatlveﬂ or fellow employee. What constitute a reasonable

tl%e sha// depend on circumstances and the complexity of the case,

but /t s[za// not normally be less than 48 hours.’

Fromthe wording of that provision, the employee shall be served
with a notice to attend disciplinary hearing in not less than 48 hours
before the date of the said hearing. I have cautiously gone through the
records and found the only notice on record was exhibit A-6 which was
given to the respondent on the date of hearing to wit 16" January,2017.

However, the respondent while signing a notice served upon him on 16"
6



January,2017, conceded to have received the said notice through email
on 13" January,2017. The words read; ‘prior receipt by email, 13"
January,2017".

From those words it is crystal clear that, the respondent admits to
have received the same notice by way of email. It was the respondent’s
counsel contention that, the applicant’s failure to tender the said email
before CMA created some uncertainties on the propnetles of the Totice
sent through email. Having cautiously conS|d‘ered the'-"--,r%ecords and
the view that, the
respondent was dully served with a notice=gn 13" January,2017. The

arguments of both counsels, this court is _.‘,cii“f:

respondent’s counsel allegations that the%?espondent have not received
the said notice through email, and it lmcert“é'fn as to its propriety in
regard to the content and langua%ﬂl i‘because the same was not
tendered before CMA. The%jil;urpose 88 notice is to notify the employee
of his charges and glve"‘-: h|m adequate time to prepare for his defence.
The fact that the respondenta himself has conceded to have received the
th )N
notice on{}? January,??l? by signing on exhibit A6, clearly divulge that
he was dullyasaveg!i and understood its contents hence he had enough
time to prepa%%}for} his defence. If he was not aware of the notice sent
thrc?i]gh email’as he alleged, why did he sign and confirm to have
received mé%n 13" January,2017? There is no proof showing that he was
induced in any way to sign, that means he did that with a free will while
knowing what he was confirming. I thus find his allegations that he was
not afforded with adequate time to prepare for his defence with no
merit as the notice was served to the respondent three days prior the

hearing date. Therefore, the arbitrator misdirected herself into her
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finding that termination was procedurally unfair. She relied on exhibit A6
which was served to the respondent on the date of disciplinary hearing
without taking into consideration that, the respondent acknowledged to
have received the same prior the hearing date. I hereby fault the
arbitrators finding that termination was procedurally unfair.

As regard to the second issue the applicant alleged that CMA has
awarded the respondent 12 months’ salary compensa’f?on for\procedural

U,
unfairness, as this court has found that termlggglon was&procedurally

fair do hereby quash and set aside the CMA’s orderﬁ\gj 12 mohths salary

compensation.

Concerning the order of ;payment of se\férance pay, CMA has
ordered payment of 2,153,846. 154/— \Qé“sevérance pay. Itis on record
that CMA found that the respondent-s»termmatlon was substantively fair.
The law under Section 43(2)(a) (b) 3(a) of Cap 366 RE 2019 exempted
the employee who have been falrly terminated on ground of misconduct,
from being paid is r‘f ever%ncezﬁpay On that basis it is apparent that the
arbltrator%lsdlrected herself to order payment of severance pay to the
respondent”“*I X thus quash the order in regard to severance pay.

In rez_;érd to the certificate of service, the law requires the
employer - to issue a certificate of service to the employee upon
termination. Therefore, it is a mandatory requirement under Section
44(2) of Cap 366 RE 2019, The certificate of service is a prescribed
form made under Regulation 17 of Employment and Labour Relations
(General ) Regulations,2017. The applicant have to comply with the law



by issuing to a respondent a certificate of service as prescribed in Form
LAIF 10 as obtained under the schedule of the regulations.

Basing on the above discussion, I hereby quash and set aside the
CMA’s order of twelve months’ salary compensation for procedurally
unfairness and severance pay. The respondent be paid one month
salary in lieu of notice, leave (if any) and certificate of serwce

Z. G. Muruke
JUDGE

Xy

Judgment delivered in th§ presegage of ‘Kelvm Deogratius for the
o..,,s
applicant also hoiding brief of Happy Danrel for the respondent.
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