IN THE HIGH COURT OF TANZANIA
LABOUR DIVISION
AT DAR ES SALAAM
REVISION NO. 527 OF 2020
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VERSUS
SILVERSANDS INVESTMENT LTD-I....... ..'.'l'l.l' ' R RES 0 6ENT
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Rwizile, J
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0 for rv;- ion. It is set to challenge the decision of the

coﬁ'lmenebyieghe.notlce of application. The chamber summons is filed
under relevt provisions of Labour Court Rules and the Employment and
labour Relations Act. It is also supported by the affidavit sworn by the
applicant Newton T. Hongoli. The 13-paragraph affidavit filed on 15%

December 2020, provides at paras 10 and 11 legal issues to be



determined. For avoidance of doubt and for ease reference the same are

coached as follows;

i. Paragraph 10: That the arbitrator erred in law and fact in
dismissing the dispute with disregarding that the respondent failed

to make adherence of the legal procedures upon the termination

by operation requirement

of % ew%lgfrs “Therefore, the applicant was terminated by a letter

dated 19t July 2017. The applicant was paid terminal dues to include; a
salary of July 2017, one month salary as a notice, 2017 annual leave,

severance pay, gratuity and a certificate of good service.

Sometimes later, the applicant was not happy with the retrenchment

process. He filed a dispute at the Commission claiming for unfair



termination. Upon hearing the claims, the Commission dismissed his
claims. Not satisfied with the action of the Commission, he has filed this

application.

The applicant appeared in person and also appeared to have drafted all

necessary pleadings. The respondent was represented by Ibrahlm Shineni

on was

appllgatl
heard in form of written submissions at the mstance of%%phcant

I have read the submissions of the parties. The‘«centreof the dispute in

It is important to note here tha; the a‘ ant’s submission in chief and
the reply thereto did not dedPwith thestwo issues raised in paragraphs 10

and 11. Instead, it is cleé- _t_ﬁ‘ajg the same has argued issues allegedly

i
o es-:’.!;

raised in paragraphs‘ﬁla and 14, of the affidavit which do not exist.

terms with little substance. Even though the applicant’s submission is not
paginated but at the second page of the submission in chief, the applicant
appears to argue an issue at para 13. It states thus; the arbitrator erred

in law and in fact by issuing the award in favour of the respondent whife



legal procedures were not followed by the respondent upon the

termination on operational requirement.

Al in all, despite being a different coached point, still it does not render
the argument nugatory, as long as the same is centred on termination
ent on the
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procedure is styled in failure to comply with section”

procedure by way of retrenchment. This means, his |mpeac ]

to (d) of
i

the Employment and Labour Relations Act andi_gles 23 -24, of Code of

Good Practice, GN No 42 of 2007. In h.er% _he%Saqj,a, there was no

consultation meeting, since what was §,p%a‘ leged;) vas attended by three
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nts “were disputed by the respondent in the

. % % ﬁy
submlssm, whereit was submitted that the applicant did not prove his

case-,based en e._ idence. It was argued, the applicant did not make use of

sectl;%}w@%nd 111 of the Evidence Act.

According to the respondent, the applicant was charged with the duty to
prove his case, which he failed. As well, the respondent’s support was
sought in the case of Rashid Abiki Nguwa vs Ramadhani H Kuteya

vs NMB PLC, Civil Application No. 431 of 2021, CA (Unreported). Further,



he also took pleasure in the case of Oil Gas & Marine (T) Ltd (supi'a)
to support the fact that section 38 of the ELRA and Rules 23-24 of the GN
No. 42 of 2007 were complied with. It was submitted, the procedures
stated in the rules should not be applied in a checklist. He therefore asked

this court to dismiss this application.

Giif) was not
AN

complied with since there was no consultation rqeetlng of all employees

When rejoining, the applicant was clear that section:38(1)(d) (iii b

but three of them.

Xit is%ivid in the record that

¢S

the applicant was terminated , gth Julyg%@i*?, as referred by exhibit SS3.

e

Having considered the submissions, Isthink;

The applicant therefore %”retrenché% Retrenchment as it has been

argued may be done ‘afor rson of operational requirements. However,

the term refers accordlng toectlon 4 of the ELRA and rules 23(1) of the

Code of oodﬁiPra '-wlce (GN No.42 of 2007) to be based on, economic,

"’.‘:v,

strﬁ’ctural tec_-nologlcal or similar needs of the employer. But for

retrenchmg“% to hold, three principles as per section 38(1) must be met
namely, one, give notice of intention to retrench. The notice, it has also
been stated should be sufficient and be supplied to the workers. Two,
disclose all relevant information for the intended retrenchment. This stage

is important because it lays a good ground for the‘ third step which is



consultation. Consultation stated here should not only be done to the
intended employees, but also to the trade union registered at the work

place if it exists.

In doing so, reasons for the exercise must be stated, measures taken to

minimize the intended retrenchment should be spelt out as, well. Other

things to be considered include mode of selection ofthf .emplo eeé%o be

of paying

retrenched, timing of the same, as well as tgp possibi"l

severance payment.

is common ground that the, ftrenchiiént procedure stated under section

38 and rule 23, canno If%%py ied verbatim. What is the spirit and letter

economlcneed to retrench. The notice was given and consultation

meeting conducted. Although the applicant admits there was a form of
consultation, he disputes the fact that the same could not be done to

three people. In my considered opinion, consultation done in the matter



at hand was enough to offer sufficient information needed to the

applicant. The law was therefore complied with.

Holding so, means, there was valid reason for termination. In evaluation,
the procedure was as well followed. In fine, it is enough to answer the

two issues, in the negative. I agree with the respondent that the

commission rightly held that the procedure wasgf?'i-y ¥
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