IN THE HIGH COURT OF TANZANIA
LABOUR DIVISION
AT DAR ES SALAAM

REVISION NO. 528 OF 2020

NELLY INVESTMENT CO. LTD..cuuvesueeeeeseesseemssssssessanns

VERSUS ﬁ
OSCA MSUNGU........cennnen. erveseresemeseseeemsessene & 15%%§s%oymsm
RAJABU MCHAPWAYA .....ouorereersesseseens Q. 27 REGPONDENT

This ap%Jca
%m ,-.?& ';3%
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comm|SS|n It is filed by the chamber summons supported by an affidavit

of Ramadhan Mdim a Principal Legal Officer.

In fact, the respondents were employed by the applicant as technicians,
doing wiring and welding activities. They were employed on oral

contracts. Whereas the 2™ respondent was employed on 17" August
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2007, the 1% respondent was employed on 1% January 2010. Their

employment however ended sometimes in 2012.

The respondents filed a dispute with the CMA claiming for unfair
termination. The applicant was condemned to have unfairly terminated

them and was ordered to pay compensation of 12 months{salanes and

41 = %
other dues. i%
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The applicant not satisfied by the decision of tcommissin has now

g/ng unfair termination contrary to section 38(1) of the
‘"»'&\ &gw
Emplo yment and Labour Relations Act Number 6 of 2004.
il. That the arbitrator errored in law and fact by taking into

consideration matter not in dispute for termination.
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fii.  That, the arbitrator error in law and fact by decided that the
respondent was lerminated by the applicant while the

respondents absconded.

v.  That, whether it was proper for the honourable arbitrator to grant

12 months remuneration without regarding that respondent

absconded from work.

v.  That, arbitrator erred in law and fact by awarding the%

claims which were out of time

The issue that was argued first IS,
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lies on the employer undery

Relations Act, she argué%’lé hat &l

In this matter she gratied,%

the CMA blitdll’ reliedRait
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They s%ged from their work and the applicant only heard from them

through the Commission.

The second point argued is compensation of 12 months remuneration for
unfair termination. In her view, section 40 of the ELRA, provides for

payment of not less than 12 months upon a finding of unfair termination.
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The learned advocate was of the view that since the respondents were
not terminated, then the CMA was not justified to order such a
compensation. She said so because there was no termination but the
respondents absconded from duty. She therefore asked this court to set

aside the award.

justified to arrive at the fi ndmﬁ didi,Hess

verbally and it was stated in. CMARLMr. Munga further submitted that

law is the process that can be commenced by either party to the contract
for or of employment. Whoever initiates the process therefore is cast with

the duty to prove so. The law is clear that if termination occurs at the
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instance of the employer, in terms of section 39 is cast with the duty to

prove fairness of termination.

In the matter at hand, the applicant’s evidence is that the respondents
were not terminated. They absconded from duty for a long period of time.

They have said, they were verbally terminated. First there 5 Nno dispute

report on duty and yet no action is taken. 7hird, the applicant was cast

with duty to take action against the absconding person, because it is
abscondment from duty for 5 days that merits termination. Fourth, the

applicant had to call evidence to show the action taken, efforts employed
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to prove that an employee is absent. She was duty bound to procure

evidence to prove the respondents absconded.

For the foregoing, it is clear to me that the applicant did not discharge her

duty of proof. The ground therefore fails.
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The CMA awarded 12, mer ths:«lsuneration as compensation, one month

notice, gr§'tu1ty f@r"ZE\years, un paid leave for 2 years and a certificate of

service. 'se"othimg to fault. Having said what I have said, I dismiss this

appllcatlon Iﬁmake no order as to costs.

K. Rwizile
JUDGE

17.03.2022
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