IN THE HIGH COURT OF TANZANIA
LABOUR DIVISION
AT DAR ES SALAAM

REVISION NO. 275 OF 2020

K.K. SECURITY T REENRCERErMEsRmnausraanrnntranans APPLICANT
VERSUS

LS TL NG LU TR R — ESPODN§T
(From the decision of the Commission for Mediation & Aron of DS% Ka ondonl)

01t & 25t March 2022
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which the same is based.

Materially, the requndént was employed as a security guard by the

applicant on 5" November 2011. Later, on 1% January 2013 was



i

promoted to the position of Dog Master. However, the relationship

between the parties went bad.

As a result, on 2" June 2017, the respondent was terminated on account
of gross negligence, following death of two dogs due negligent training.

Considering his termination unfair, the respondent usuccessf.ully

he a%lard Grounds for revision by the

ST

gthe applicant hence occasioned injustice to the applicant.

il.  That, the Hon. Arbitrator erred in law and fact in holding
that the respondent’s termination was substantively unfair

while the applicant had valid reason for termination.
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ifi.  That, the Hon. Arbitrator erred in law and in fact by
holding that the applicant did not follow procedures in
terminating the respondent while applicant adhered to all

procedures relating to gross negligence.

Philemon learned E_ate afeared for the applicant while Mr. Yona

8 as, | Sllows; whether the CMA had jurisdiction to entertain the
QP
dispute preferred under the repealed forms.

Submitting on this point, the learned counsel stated that the award was
improperly procured because forms used by the respondent were
repealed. He argued that section 86 of the Employment and Labour

Relations Act (ELRA) so provides. It is intrusive, he went on submitting,
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that the forms applicable are made under the regulations. To support his
argument, he referred this court to the cases of Fanuel Mantri N'gunda
vs Herman Msantiri and 2 others (1995) TLR 155, CA and asked this

court to set aside the award.

On the second ground, Mr. Elpidius submitted that termination was due

to negligence. The respondent was an expert in dogaﬁmng as sdﬁ%n at

-\ !‘.’
_ .‘7

and due to bad weather, long training and theled '@wgefore due to the

respondent’s negligence. Further, it was %mtthat the evidence of

The succeeding two issues, three and four were argued together. The

same are on procedure. It was argued for the respondent that even
though the notice for disciplinary hearing was given on the day of the

hearing. The same did not affect the trial as per the strength of evidence
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he gave. In conclusion, the learned counsel was of the view that all

procedures were followed and prayed for the award to be set aside.

Submitting in opposition, Mr. Yona learned counsel argued that, section
86(1) of ELRA deals with forms. He stated as well that the Regulation

governing the forms is 34(1) of G.N. No. 47 of 2007. He went on saying,

that CMAF.1 had an error which did not occasion%f;ai‘_%re of justié®. He
A ‘é& .9

asked this court to take pleasure in the Overriding {ijectivé;%ririéipal rule

applicable here. The learned counsel arguedthgé%% Rtﬂegél of G.N. No. 64

of 2007 provides for condonation m%ard 107 deal with matters

expeditiously.

Submitting on the third issiie, ha“‘t”?%d that death of the dogs, was

caused by negligenc

‘f%aﬁose%who handled them. It was due to those

th ‘onment and Labour Relations {Code of Good Practice)
“’%.u;f»'

13(«3{%
Rules G;Nggg‘No. 42 of 2007. The law therefore, he added sets outs 48 hrs

for disciplinary hearing as it has been shown at page 7 of the award.

He said, the respondent, was called in hearing and dismissed on the same

day.
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Dealing with the last issue, he had this to submit. That compensation was
proper as there were no reasons for termination and procedures were not

followed. He therefore prayed for this application to be dismissed.

In rejoinder, Mr. Elipidius submitted that, the enabling provision is not

section 86(3). There are Regulations and CMAFL is made under same

"-

and so died. The respondent was the head a-dhad knowledge of the
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and proc ure and to whether, the reliefs awarded were proper.

Before delving into the substantive issues as raised, I have to first deal
with the first issue of jurisdiction. The applicant’s counsel argued that the
forms used to initiate the claims are pegged in the repealed law. True

indeed, that a perusal on the CMAF1, that commenced the claims is made -
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under section 86 of ELRA, as rightly submitted by Mr. Elpidius. The
current form is no longer under the same provision. It is now made under
Regulation 34(i) of Employment and Labour Relations (General
Regulations) GN No. 47 of 2007. This court was asked to nullify the award
because the claims as submitted were founded in the improper forms. I

have ventured to see and compare the forms. It is cgl‘@’ar@ﬁ?n%t wh%’g has

been amended is just an enabling provision. Instead of seét'on 86"’0f ELRA,

it is now named under regulation 34(1) of GN N\ of 2007. The form

hold thatu “‘;he first issue has no merit. It is dismissed.

On dealing with the second, this court is enjoined to start with what are
the dictates of the law. Section 37(2) of the ELRA requires an employer

to prove that termination was substantively and procedurally fair, It reads:
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"A termination of employment by an employer is unfair if the

employer 1ails to prove-

(a) that the reason for the termination is valid;

(b) that the reason is a fair reason-

() related to the employee’s conduct, capacity or
Wi .ﬁ‘ﬁ?‘s

compatibifity; or

obse edt (tthg respondent was terminated on the ground of negligence

for not ta@‘fxg care of dogs during the training, a thing that caused death.
In trying to prove that there was valid and fair reason, the applicant called
the Administrative Assistant -Dw1. He testified that the respondent was
the dog trainer. He said, on 27" December 2016 two dogs while on

training, died. He stated, it was due to negligence. He said the respondent
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was supposed to be with them during the training but didn’t. He was also,
supposed to inform the management but didn’t. Based on evidence, Dw1l

during cross examination had this to say: - (proceeding not typed)

"Q. Ni kitu gani/assessment mijyoifanya wewe kama administrative

assistant kuthibitisha kuwa mbwa walikufa kwa uzem?

A8

A. Kama nilipoeleza awali kuna taratibu zi /takfwa

Q. Mahakama itaaminije kuwa kuné%’ hizO: i%"&tlbﬂ, Jje umekuja na

A. Kuna mtu ambaye atakuja ﬂ

Sy
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Given the evidence, it can be concluded that negligence on part of the
respondent was not proved since there was no witness who so testified.
There is no doubt that the dogs were taken for a post mortem examination
as the report shows. The possible cause of death, it stated, was heart

stress caused by exposure to high temperatures and humidity. There is
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no proof that on the fateful date dogs were so exposed, leave aside being
exposed by the respondent. The only evidence in this respect was by Dw1

during cross examination, he said: -

"Q. Umesema tarehe 27/12/2016 kuna tukio la mbwa kupoteza
maisha kwa bahati mbaya, ulikuwa wapi, je wakatf mbwa hao

wakipoteza Maisha kwa bahati mbaya?

A. Nifikuwa ofisini

37(2)(b)(yand

‘v%r. t
termmat%gthe re%gondent on account of negligence. I have to add, here

Termmatmg one’s employment should be taken with seriousness it
deserves given the consequences attached to it on the employee and his
family. At least all proper pre-cautions to make sure employees are not

victimized for the mistakes they did not commit should be taken.

@



On the issue of whether the procedure was fair, Rule 13(2) and (3) of the

Employment and Labour Relations (Code of Good Practice) Rules G.N. No.

42 of 2007, states: -

"(2) Where a hearing is to be held, the employer shall notify

the employee of the allegations using a form and language

attend a d %glscnplt ;ary heanng on 23" May 2017. The notice required him

to appear before disciplinary hearing on the same day. This was evidenced
by exhib4 -notice to attend disciplinary hearing. The same is dated 22
May, 2017 and was received by the respondent on the hearing date. It

stated: -

“Dear Joshua,
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Take note that your disciplinary hearing has been rescheduled
to be held on 23 May, 2017 at around 10h00hrs at KK Security

disciplinary office.”

The respondent was therefore not provided with sufficient time to prepare
his defence. The law as shown before requires atleast 48 hours of

preparation for a disciplinary hearing.

&,

hearing procedure, it cannot be held that they eéppnd%htj was fairly heard.
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As fundamental as it is, failure to p%gfe\r%;oggw the rules as to the
hearing proves that there wasfo pro&é%gél fairness in terminating the

respondent. Such hearingjcanbégallowed to stand. The Court of

and procedurally unfair, this paves the way to determine the issue of

reliefs,

The respondent was compensated a twelve months remuneration, notice,

severance pay and certificate of service. I find no reason to interfere with
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the finding of the CMA. That being the case, the

dismissed, with no order as to costs.

JUDGE
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application fails. It is




