IN THE HIGH COURT OF TANZANIA
LABOUR DIVISION
AT DAR ES SALAAM
REVISION NO. 309 OF 2020

ROBERT NICHOLUS MOSHI YOELI ............ cremrumsnans APPLICANT

JOSEPH S. KIMARO .....c.ccoemmmrmmmssinennns rrsarmnannen RESPONDENT

(From the decision of the Commission for Mediation and %’gﬁﬁatwn at Ubungo)

(Mahiza: Arbitrator)
Dated 03" July 2020 "%«

in Q\é{ -3

REF: CMA/DSM/UBG/103 \1'9
JUDGEMEN 3

14t & 29% March 2022

Rwizile J
4k
This application is for Ré\{isib% It emanates from the decision of the
s,
Commission for Mégéiﬁtidh;_j% Arbitration (CMA) in Labour Dispute No.

% ol )

CMA/DSM/UBG/103/19 #This Court has been asked to call for and revise

the, proc rullng and decision of the CMA. Brief facts behlnd this

cas:;s th%@muMarch 2018 the applicant closed his business, by filing a
notice with Tanzania Revenue Authority. Following the event, sometimes
later, the respondent who alleged Worked as the driver of the applicant’s
motor vehicle, filed a labour dispute at CMA claiming to be unfairly

terminated. He asked for payment of terminal benefits to wit; salary

arrears, leave, severance pay and 12 months salaries as compensation for
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unfair termination. Failure of the applicant to enter appearance led the
matter be heard exparte. On 12" February 2020, an exparte award was
issued. When the applicant became aware of the exparte award filed the
application to set it aside. The same was dismissed for failure to show

good cause that led to his absence. Aggrieved by the ruling hence this

application to challenge it. Grounds for the revision rai
&

byithe applicant
are as hereunder: - S

'.“,,

i, That, the dismissal order is illegal for beﬁ“g Unreqsonab/y reached,

and by curtailing or debarring the {ap}}fcqggz’s} right to be heard as
&,
a N
far as the impugned expafté award Is n;goﬁéjerned

) i . .
il.  That the arbitrator erred ii;'?\?f/qw and in facts for basing her decision
on non-appearanae%during the hearing of the case at the

commission ; aaj%l_eaﬁng other fundamental grounds viable for
: Za _3. %%

graf??mg??ﬁe@épgégﬁvtion to set aside an exparte award.

i, Théﬂ?kfb% ar@iﬁator erred in law and in facts for holding that, the
‘ L
Bpp/iggnf lailed to adduce good cause for non-appearance during

the hearing of the case at the commission.

The applicant was represented by Mr. Edward Simkoko Personal
Representative, whereas the respondent was represented by Mwita

Masiko, Personal Representative.
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Mr. Simkoko submitted on the first issue that, the ruling dated 3 July
2020, be set aside because the applicant was not duly served. He
continued to argue that the summons was sent to the place where the
applicant lived. It was not receivéd by the applicant himself because the

applicant had closed the shop.

On the second issue, Mr. Simkoko submitted that _tlgé’%é vere, illegalities

as the respondent was awarded what was not agked in thé?(g%lﬂ?l. In his

view, it was wrong to come to that conclusion;ﬁ‘:¥hencited the case of

Joakim Mwanikwa v Golden Tullp Hofl%"Rewsmn No. 268 of 2013,

so the aQ@leat!on was out of time. That, based on the evidence of the

respondent, there was a dispute on whether he was employed or not. He

therefore prayed that the ruling be set aside.

Opposing the application Mr. Mwita had this to submit. On the issue of

service, he said, it was properly done via postal office and was received
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by the applicant on 20.02.2020. That, after the applicant was made aware
of the award, he sought the CMA to set it aside. He further said that the
application before the CMA was not time barred. Mr. Mwita submitted
more that, the applicant argued that on 29" May 2019, the respondent
was on the way to Congo as per exhibit JK1 and was still working with the
applicant. He went on saying, that on 13 July 2019, he*wa v;workm with

the applicant as per exhibit JK6. He was driving T 697 A: ,.Z tra|ler, No. T

724 BBZ as annexure RC1 shows.

According to him, he wa%s\‘-’f?enﬁ“ployed as the law requires. He cited section

Ina rejdimﬁ%r, Mr. Simkoko had this to submit; that the respondent was
not in employment. The applicant was not paid in 24 months and it does

not show employment relationship.

Having heard the parties, the court is required to determine the 1t and

3" issues together because they all hinge on Whether the applicant failed
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to show sufficient cause for his failure to attend the application before the
CMA. ‘_M_//;/Ve the second issue is whether the CMA was to consider other

 matters to warrank setting aside the exparte judgement.

In law, failure to attend a case in court or before the CMA has its

conseqguences. But that comes after due service to the party must be

proved. For the exparte hearing therefore to be set;a5|de“j"} he apphcant
has to show to the satisfaction of the court that fallure to at%néa matter

in court was not due to his own fault. The mm|r{i 'pelnt here is whether

there was due service on party of the applr@gantég |

o

Arbitration) Rules G.N. No. 64 of b 007&?11: can be done by dellverlng the

document to the person (% :_cerned his representative or any other person

Stillkithe sarﬁg'ean be left at the known address or such other premises.

“"_;.,3 o/
It can be’?%‘sf?t by registered post to the last known address etc.

L

Since service is one thing and proving due service is another, it must be
proved that terms of due service have been complied"\}'vifh as under Rule

-~

7(1) to (4) of the same rules.
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Based on the CMA record, the summonses were taken to the place of
business of the applicant (Ndula Shop) at different time by City Urgent
Mail delivery as exhibits, JK1, JK2 and JK3 have shown. But still, the same
are not free from anomalies. At times they were not showing who received
the same. For instance, the one dated 18" October 2019, the other one
simply shows the signature without a name of the

r(slplent,and JK1 is
& *-.::_ &

s

alleged received by Hellen Moshi.

"7(1) A party shall provthat atdoculf ent was served in terms of

s K“@ﬁ,’é’ 7

|

 these rules by providing the"%g[)@ﬁmg:
(3a) Proof oﬁm:%the document by registered post to the

With a copy of a receipt signed by, or on behalf of

the other party clearly indicating the name and

designation of the recipient and the place, \time

and date of service”
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It is important to note that the law cited above insists that there must be
proof. The documentary proof tendered are exhibits JK1, JK2 and JK3,

which as I have shown were inconsistent.

I think, the service was not duly done. It should be added that, when
there is a dispute as to whether the summons has been duly served or

not. It is the person alleging due service cast with the duti%to prove it.

requires.
e
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Further, to the stated means, i: nder rules 6, the CMA is empowered to
4 N2t

Ny
devise other appropriate mgans which?1 think may include use of email,
mobile phone calls and evenaadvertlsmg in the newspapers with wide

circulation. All thlsf%mglmfd*at providing means through which every party

should be glvé%ilz%éi:hange to be heard unless it is apparent that the same

has-w“been dell%erately neglected. In my considered view, the two issues

,answered that there was no due service.

have Bbéeg

The applicant has cited a number of authorities. I have gone through the
same, but with respect they are referring to extension of time applications
which are distinguishable. This court is dealing with if there were sufficient

reasons for setting aside an exparte award.



Further, I think the powers of this court are set out under section 91(1)
and (2) of ELRA read with Rule 28 of the labour Court Rules (G.N No.106
of 2007). Through the same, this court is enjoined to revise any
proceeding of the CMA if it appears to have acted with material
irregularity. Although there is no single definition of what constitutes such
irregularities but suffices to note that any non- compllance {wth %or in

contravention of the legislation, rules or regulations or other acts or doing

Gt
acts which are inconsistent with the well and applied principals of law that

é§>

agreed by the respondent’s counsel that the respondent was claiming for
G o R

salaries for 24 morglths That eans he may have worked without a salary

% S B,

for all thaﬁ: long. It iso apparent that the evidence of Joseph Said

RN

Klmaro Wasrecord without oath or affirmation.

In my %%ngdered view the evidence so recorded is invalid as it
contravenes Rule 25(1) of the Labour Institutions (Mediation and
Arbitration Guidelines) Rules, GN No. 67 of 2007. This therefore

constitutes material irregularity to warrant setting aside the award



That being the case therefore, and for the foregoing reasons, this
application is granted. The ruling of the CMA dated 3 July 2020 is
quashed and orders therefrom set aside. The record is remitted to the
commission to allow the matter to be heard interparties. Each party to

bear its own costs.

ooe——
A.K. Rwizile
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