IN THE HIGH COURT OF TANZANIA
LABOUR DIVISION

AT DAR ES SALAAM

REVISION APPLICATION NO. 159 OF 2022

(From the Ruling Commission for Mediation & Arbitration of DSM at Ilala (Gerald,
G.M: Arbitrator) Dated 20" May 2022 in Labour Dispute No.
CMA/DSM/ILA/667/2020/371)

TAKIMS HOLIDAYS TOURS AND SAFARIS LTD.ouu.vuummessersasns APPLICANT
VERSUS R
MWAJUMA R. KUDUGA...........................................‘.-.'.’:‘.._.,..RESPONDENT
JUDGEMENT

K.T.R. MTEULE, J.

11"% October 2022 & 215 October 2022

This Revision apphcatlon anses from the award delivered by Hon.
Gerald, G.M Arbitrator dated 20th May of 2022 in Labour Dispute No.
CMA/DSM/ILA/69Z/29_20[371‘ originating from the Commission for
Mediation '*an‘d ’-A}rbitre'tioh of Dar es Salaam, Ilala (CMA). The
Apphcant herem is praymg for the following orders of the Court: -

1 That thls Honorable Court be pieased to call for and examine
the " proceedings of the Commission for Mediation and
Arbitration Award in Labour Dispute No.
CMA/DSM/ILA/697/2020/371 issued at Dar es salaam issued on

20" May 2022 in order to satisfy itself as to the legality,



veracity, propriety, rationality, logic and correctness of the said

award.

2. That the Honourable Court be pleased to revise and set aside
the CMA award delivered on 20™ May 2022.
3. That, any other reliefs this Honourable Court deems just and fit

to grant.

From what I gather from the CMA record, affidavit and":counter
affidavit filed by the parties, the Respondent Was an employee of the
Applicant working as a cleaner under permanent contract from Q1%

October 2014. Her employment ended on 19th March 2020 on a

disputed resignation.

Having not been satisf;é ed:.i'With her exit, the Respondent filed the
Labour D|spute |n the CMA cIa|m|ng to have been unfairly terminated.
At the CMA the matter was decided in respondent’s favor where she
was awarded TZS 4,200,000.00. Dissatisfied with the CMA award, the

Apphcant ﬁled the present application.

The applicant advanced five legal issues of revision as stated at

paragraph 20 of his affidavit as follows: -

i) Whether the respondent was terminated from the employment.



i) Whether the arbitrator erred in law and facts in introducing the
new issue which were not issue in dispute and without
affording the parties with an opportunity to argue on the same.

i} Whether the arbitrator properly considered and analysed the
evidence presented before the Commission for Mediation and
arbitration by all the witness in the dispute.

iv) Whether the exhibits tendered in the Comrﬁi;gion f_of.:Médi‘ation
and arbitration were considered in enterfaining théﬁ dispute and
in drafting the award.

v) Whether the reliefs issued was fair to the parties.

Along with the Chamber :surﬁmons, ‘_t_:he/applicant filed an affidavit
sworn by Frank Milaqzi,'the-applicant’s Principal Officer, in which after
explaining the chroh’bio_gical"events leading to this application, alleged
that, the Respondent té?minated his employment after issuing a letter

of resig natlonwh:ch was accepted by the Applicant.

The aﬁblic’éition was challenged through a counter affidavit sworn by
the respondent who vehemently disputed the applicant’s allegation

regarding the validity of the termination. She alleged that she was

unlawfully terminated orally.



The application was disposed of by a way of written Submissions. The
Applicant was represented by Mr. Erick Mwanri, Advocate, whereas

the Respondent was represented by Mr. Denis Mwamkwala, Personal

Representative.

Arguing in support of application on the 1% ground Mr. Mwanri
submitted that the arbitrator entertained the disp&ut_ef" wh"i:""éh‘was_ time
barred. Referring to exhibit TH2 & TH3, Mr. MWanri ‘is ofg'"the view
that it is clear the Applicant wrote a letter to the‘em_ployer which was
dated 19% March 2020, which she signéddn l2.15t March 2020
explaining that she will resign’on 21-_“‘.March '2620. He stated that the
respondent’s letter shows thart,* she o'nlf Wanted her salaries for the
month of March 2020; vrrhich was TZS 199,307.56, gratuity TZS
597,922.68 with fn'o:’v:Ieav:e‘.'ctleims and all made a total of TZS
79723024

Mr. Mwe'r\ri referred to TAKIMS 3 which is NBC paying slip and stated
that the doerrment shows that the Respondent was paid an amount
of TZS 800,000.00 in her bank account on 23 March 2020. In his

view, this shows that the respondent was paid his terminal benefits

after her resignation.



Submitting on the timeliness of the matter in the CMA, Mr. Mwanri
submitted that on 1% September 2020 the respondent filed the matter
at the CMA and stated that she was terminated on 4" August 2020
which was more than 5 months from the time the dispute arose,
contrary to Rule No. 10 of the Labour Institution Mediation

and Arbitration Rule G.N. No. 64 of 2007.

Mr. Mwanri consolidated grounds 2 and 3 anq: Sulsmitted"that the
arbitrator erred in law by holding that ther_e;_'vﬁés{ﬁunfair :termination
while the respondent resigned from the,;%glr:{npl',di/menﬂt. He challenged
the arbitrator’s holding that,:-th*e appllcant Was verbally terminated

without sufficient prove.

With regards to the_jséhes‘ addressed, Mr. Mwanry submitted that
parties agreed onthe |ssues in the CMA one of them being, whether
there wasatermmatlon of the employment contract. He averred that
thié-_j.ssu‘;ér Wasnever discussed by the arbitrator, while exhibit TH2 &

TH3, proved the respondent’s resignation.

Mr. Mwanri challenged the respondent’s assertion that she was
verbally terminated. Supporting his position, he cited the case of
Bright Choice Limited vs. Ramadhani Ally Abeid, Labour

Revision No. 245 of 2021, High Court of Tanzania, Labour Division, at



Dar es salaam, (unreported), where in a circumstance where verbal
termination was made the court was of the view that there should be
explanation on what the employee did to secure formal termination
or to confirm the oral termination. He added that Section 100 (1) of
the Evidence Act Cap 6 R.E 2019, directs that documentary evidence

cannot be defeated by oral evidence.

On ground No. 4 as reflected at paragraph 14vand‘ 15 of thé(”ailé"ﬁdavits
Mr. Mwanri submitted that the arbitrator.:-_f‘éiledj to eﬁaluate the
evidence on record to give reasons on whéu‘t made hlm to give such a
conclusion on the award. He stated that accordlng to Rule 27(3) of
the Labour Institution (Medlatlon and Arbitration) Guidelines
G.N. No. 67 of 2007 contents or things to be considered in drafting
an award, mclude summary of parties’ evidence, arguments and
reasons ftjr the deC|S!on but in this application, the decision sought to
be rewsed Iacks those contents or qualities since it has no summary
of ewdence of all witness and exhibits. In his view, this contravenes

the mandatory requirement of the guidelines.

On ground six Mr. Mwanri submitted that the arbitrator failed to note
that the respondent’s representative was unqualified with no locus to
represent her. He stated that representative Denis Mwamkwala was

coming from JOSHITU while during the hearing there was an



objection to the changing of an advocate Renata to Denis
Mwamkwala without notice. According to Mr. Mwanri, the arbitrator

said that if there would be any doubt, they can challenge it on

revision.

On ground 7, Mr. Mawnri submitted that the arbitrator failed to
consider the closing statements of the parties. Citin’g Rule No. 27(1)
of G.N No. 67 of 2007 he averred that closmg subm|55|ons were
detailed enough addressing the evidence adduced by parties and
their witnesses but the decision of the,;arbltrator d|d not show any

consideration of such closing submissions.

Regarding right of revision Mr. Mwanri challenged the act of the
arbitrator in stating thai‘:ﬂ' t:h;‘é\applicant should pay 4,200,000 to the
respondent wrthln 14 days In his view setting deadline to pay the
decretal amount |s contrary to Rule 27 (3) (e) of G.N. No. 67 of 2007
as” rt barred the r:ght of appeal. In his view, there is no law which
compels a decretal sum to be paid within 14 days after the decision
as it defeats the spirit of right to revision which gives 6 weeks for

lodging of the revision.

In reply to the 1%t ground concerning the timeliness of the application

in the CMA, Mr. Mwamkwala submitted that time is determined by



CMA form No. 1 which shows that the dispute arose on 4% August
2020 and the dispute was lodged on 1%t September 2020. Basing on
this, he is of the view that the dispute was filed within 30 days as per

the requirement of the law.

He challenged the applicant’s reliance on exhibits tendered as
TAKIM'S 2 and TAKIMS 3, and submitted that the documents are not
related to both parties. He submitted that the abpliééhtwis %AKIM’S
Holidays Tours & Safaris Limited ,and' the reshondent is
Mwajuma Ramadhani Kuduga while Exh|b|t TH2 is a resignation
letter signed by Najma Mwajunia ﬁanﬂadhani Kuduga and it
concerned TAKIMS Holidays. 'In_.hi_s_viéw, these names are different
from the names of the éfties in thris matter since no record showing
that the appli(:zswr);t;**iJsé"sff‘t,h»p:é3 name of TAKIMS Holidays. He averred

that the respondent has never agreed to have signed the documents,

Cong::ern»i:r.]g__}.{".‘h__‘elm;géfc-:ond ground that the arbitrator came with a new
issue‘;)f»‘ _ter'n{ination contrary to section 100 (1) of the Law of
Evidence Act, Mr. Mwamwkwara stated that the arbitrator did not
misdirect herself because while considering the matter, he noted that

the documents had no relationship with the respondent.



On the third ground that the arbitrator did not consider the evidence
given according to Rule 27, Mr. Mwamkwara is of the view that it is
clear that by reading the award of CMA the arbitrator summarized by
quoting the Rule and mentioned all the witnesses and exhibits. He
considered nonissue the writing of 4 pages, so long as they cover

what he ought to have said.

Regarding representation, Mr. Mwamkwala subﬁﬁiuéa’ th_atl it is true
the objection was raised during arbitration ques't;'oqj[lg the absence of
the notice of representation. The arb:itwfato’:r'*ﬁhelél‘ that notice of
representation is not necessary a‘ccdf.dih'g »fo Iiule 7 of G. N. No. 67
of 2007 read together yvitﬁ %sekg::t.iohl 86 (6)(a)(b) & (c) and
section 88 (9) (a_‘)(b)‘(é) of thé ELRA since all these do not
require notice of mr;’e'p’rééenté'tio‘n before the CMA. On such basis he is
of the vié'w_-'vﬂ;t’ﬁaf:‘»"t'h'e Tarbitrator was right to continue with the

arb\/jﬁt_‘ratidih _iﬁ'va,tjéeﬁce of notice of representation.

On deﬂrllial,’o{right to revision, Mr. Mwamkwala submitted that they
object on the same because the award at the last paragraph, the
arbitrator stated the right to revision is open and that setfing a
deadline to pay does not deny right to appeal. He thus prayed for the

application to be dismissed.



Mr. Mwanri made a rejoinder which is also considered in the

determination of this matter.

Having gone through the parties’ submissions and their sworn
statements together with the record of the CMA, I am inclined to
address two'issues. The first issue is whether the applicant has
adduced sufficient grounds for this Court tq»jrevisé,:theu CMA

award and secondly, to what reliefs are parties are enﬁtled?

In addressing the first issue, I am concer_nedf»with parties debate on
the point of the propriety of the decision.of the CMA and the nature
of the respondent’s exit from the ehﬁ'ployﬁjent with the applicant. Mr.
Mwanri identified several»‘fgcto»fS»‘wvhjichh |n his view tainted the award
with irregularities. 'lhe factors include the arbitrator’s failure to
address the issq;é 'é‘;:';”to"";'\‘/vhether there was a termination or
resignatith,ﬁziar‘l:;ii;'él;ﬁiztfé;tor’s framing of new issues without affording
parties Witﬁfa‘n c.):p.p;ortunity to argue them.

It is é}\}ve"li—known principle of law that in arbitration process the
arbitrator has a legal duty of observing various stages provided under
Rule 22 (2) of G.N No. 67 of 2004 in determination of a labour

dispute. According to this Rule an arbitration process involves

introduction, opening statement and narrowing issues, evidence,

10



argument and award. Furthermore, an award should have contents

as provided under Rule 27 (3) of G.N 67 of 2004. It provides: -

"Rule 27(3) An award shall contain the following, -
a) Details of parties.
b) The issue or issues in dispute.
¢) Background information
d) Summary of the parties’ evidence andarguments |

€) Reason for decision.”

In the case of Safi Medics v. Rose Peter and 2 others, Revision.
No. 82 of 2010, High Court of Tanzanla Labour Division, at Tanga,
(Unreported), the Court held' -

A successfu/ arb/tratlon requires that both the
arb/trator and the parties in the dispute have

Common ‘.qnderstandmg of the Issue in

. controversy”
Inx'}the CMArecord, it is stated in the opening statement of the
applicaﬁ‘c*tﬁét she was terminated orally on 4% August 2020 while the
respondent’s opening statement states that the applicant resigned on
215t March 2020. This is a misunderstanding, from which an issue
ought to have been framed by the arbitrator to ascertain the nature

of the respondent’s exit from the employment. On this point, the

11



issue was never framed by the arbitrator. This indicates that Rule
22(2) (c) of G.N No. 64 of 2007 was not complied with in
arbitration process. Therefore, respondent’s assertion that the matter
was filed within time lacks legal stance since it is not ascertained as

to when the respondent’s employment terminated.

Further to that, the arbitrator in his award at page 1 and 2 raised
three issues, firstly, whether there was a va‘li'd reason for
termination, second, whether procedureff:)'r termin;tion was
fair and thirdly to what reliefs parties'v are entitled. In his
findings at page 2 of the CMA"awé‘rfc.j,‘ 'thé;*é%;l;a;trator just mentioned
provision relating to unfair termir]a;iﬂon. He did not address the issue
regarding to the va.IAimclity_ 6’f reasoﬁ for termination, the only issue
addressed is the:%;{.fair‘;iésS,tbi’ procedure. Fairness of reasons was a
contentioﬁg*‘%.s;f‘féCt-w:j Whi:th needed ascertainment but was left
unavg:ldreg;ue#_;:l |n 'thré CMA. Parties’ pleadings must guide a decision
maker(See Astepro Investment Co. Limited V. Jawinga
Company Limited, Civil Appeal No. 08 Of 2015 (CAT) DSM
(Unreported). In this case, their Lordships justices of Appeal

(MMILLA. J.A., MWANGES]I, J.A., and NDIKA. J.A) had the following to

state:-

12



“Now looking at the issues which were framed by
the learned trial Judge, which were reproduced
above, and the proceedings thereto, it is evident
that-there was departure from what had been
pleaded by, the parties. In the circumstances, we
are constrained to subscribe to what was
submitted by the learned counsel for the
appellant that, the issues framed did not reflect
the actual dispute which existed between the
parties. As a result, the procedure offended the
cherished principle In pleading that, the
proceedings in a civil suit and the decision
thereof, has to come from what has been
pleaded, and so goes the parlance 'parties are
bound to their own pleadings’. See: Nkulabo vs
Kibirige [1973] EA 1Q2, Peter Ng'homango
vs the Attorney General, Civil Appeal No.
214 of 2011, Sean TAN Tours Limited vs the
. Catholic Diocese of Mbulu, Civil Appeal No.
78 of 2012 (both unreported) and James
- Funge Ngwagilo vs the Attorney General
! [2004] TLR 161. Explaining the purpose of

. - pleadings in cvil sufts, the Court held in the case

of James Funge Ngwagilo's case (supra), that:

"The function of pleading is to give notice of the
case which is to be met. A party must therefore,
50 state his case that his opponent will not be
taken by surprise. It js also to define with
precision the matters on which the patties differ

13



and the points on which they agree, thereby to

identify with clarity the issues on which the court

will be called upon to adjudicate and determine

the matter in dispute.”
From the above authority what transpired in the CMA where the
important issues were left unaddressed, I agree with the applicant
that there were material irregularities in the CMA proceedings and
award which need to be corrected. The applicant’s assertion that the

evidence adduced, and Exhibits tendered _has" never been considered

in drafting the award holds water, in this ki_hd Qfé situation.

Further to that the arbitrator acted contrazry to Rule 27(3) of GN 67 in
drafting the award as the partles -evidence and arguments were not
summarised in h|s award The above analysis is sufficient to answer

all the issues r:._all.se_(‘:‘lrby-‘_tuhe apphcant in the affidavit as hereunder:-

Starting.’w'itzlj.wtrimelviness of the matter in the CMA, there could be no
time ’bar}_reti:;i ”caéé if it was not established when the cause of action
arose. If |s already established that the nature of the respondent’s
exit was not ascertained, therefore the arbitrator’s conclusion that the
applicant was unfairly terminated was wrongly arrived at. It is
apparent from the aforesaid that the awards do not contain the

appropriate contents since it lacked evaluation of evidence and

14



reasons for decision while disregarding the parties’ submissions.
These are sufficient to answer the main issue affirmatively that there

are sufficient grounds established to warrant the revision of the CMA

record.

Regarding reliefs, since the first issue is answered affirmatively, and
since it is the finding of the court that the proceed"ingéﬁaf the CMA
and the award are tainted with material irregu}erities, the‘evailable
remedy is to revise the proceedings set aside the ’award .and return

the record back to the CMA for the matter to be determined afresh.

Consequently, I hereby revise the proceedt-rrge of the Labour Dispute
No. CMA/DSM/ILA/667/2020/371 from the Commission for Mediation
and Arbitration of Dar es salaam Ilala, quash and set aside the
award thereln I remrt the record back to the CMA to be determined
afresh from the arbrtratron stage before another competent

arbltrator Each party to take care of its own cost. It is so ordered.

Dated at Dar es Salaam this 21 day of October 2022,

KATARINA REVOCATI MTEULE
JUDGE
21/10/2022
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