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Medlatlon Arbitration (CMA) in Labour Dispute No.

CMA/DSM/KIN/882/18/364 This Court has been asked to revise and set
aside the award on the ground that it is legally and factually wrong,

irrational and illogical.



Facts that brought about this application can be, briefly stated as follows;
That the applicant was employed as the managing director by the

respondent.

On 16" September 2015, he resigned from employment in what he

considered constructive termination. He therefore clalmed from the
sa,

communications leading up to the applicant’s resignation.
RW1 was junior to the applicant in terms of position and he
was not part of the board, which was the applicant’s hiring

authority.



(c) The arbitrator failed to uphold that the applicant’s testimony
was unchallenged because the respondent failed to bring forth
the chairperson of the board (Yogeshi M. Manek) who was a
material witness. Also, the respondent did not call any
member of the board to come to testify hence the applicant’s

testimony remains uncontroverted.

il. The arbitrator erred in law and in fact in ho/drng th@% by"wn‘ue of

exhibit D3 all claims and matters betWeen the employee and

e gne@y the applicant. Exhibit AP2 and exhibit D3 ought to

af/e been considered in unison while considering whether all
-matters stood resolved or not.
(c) -The arbitrator reached'}hé?ﬁnding in absence of proof that the

Tshs. 44,099,620/= appearing on-exhibit AP2 was actually

__paid th}ouéh barik transfer as claimed or at all.



(d) That the arbitrator failed to appreciate or consider that RW1%s
testimony regarding set off contradicted the consents of
exhibit AP2.

(e) The arbitrator failed to consider that throughout there was no

issue of set off between the parties, that the matter was only

(f)

note that RWI! was not PHW%!’O "\'"”'the d/scu5510n5 and
RS

agreements between the ;resp@ndents board and the

board, which was the'«author/ty”whfch hired the applicant and
£ Loty
to which he repoﬁd

By, B
(g) That theérb@or reached the finding in absence of any

- {fdeacehﬁgfg?‘ regards to the computatlon of the terminal

ﬁben@i% and the computation of the amount which was

‘ =a//egea’/y set off.
(h)”\ The arbitrator reached the finding by erroneously ho/dmg that

the Tshs. 91,376,560/= computed the respondent came out

——

of the employment contract. ’ N



(7))  The arbitrator failed to consider exhibit AP-3 collectively that
clearly showcased that the applicant was not paid his terminal
benefits.

(7))  The arbitrator failed to hold that the respondent admitted that

terminal benefits amounting to Tshs. 91,376,560/= were

by‘%‘gﬁg}hibi%ﬁﬁ

payable to the applicant as ew’denc
collectively and AP-6 collectively which was a%goﬁi‘roverted

s

in evidence.

jii. ~That the arbitrator erred in ho/cﬁ%?hgt ~the claim for general

T
damages was not proved In: the“eontrary, I state, there was

41
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abundance of evidence in""‘suwtbf the claim for general damages
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including: -
(a) The resg _deo_ntlnued to exploit services of the applicant
wh‘oaﬁc:g&rgensation by forcing him to work post termination

§or, ﬁ?@*;\;gﬁvplo yment contract.

) h(:E respondent has remained with the applicant’s money for
“ overs years.
(c) Continued harassment of the complainant by Mr. Yogesh M.

Manek,



(d) The respondent unfairly, wrongly and illegally barred the
complainant from taking another employment for three years

after his forced resignation.

The application was supported by the affidavit of the applicant. Both

parties to this application were represented. Mr. Daniel B. Welwel, learned

Advocate appeared for the applicant, whereas @h’égresponde;@‘f@ was
; > 5

represented by Mr. Simon Barlow Lyimo, learnedp@gvocate:’%%

Before the hearing, parties were asked to addr %s the E‘Jgurt on the effect

ﬁ‘ g
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of the evidence of DW1, which was;té‘k".wgﬁgﬁout oath or affirmation

before the Commission.

Mr. Daniel stated that, up %ﬁaperusmg the record from the CMA, it was

indeed found that\‘Ba]axSWanlr"\ than who testified for the respondent

before the:C A*’d.l \not"take an oath/affirmation. He stated further that,

i
o

it was co@ytram f“‘?tq?,gegulatlon 25(1) of the G.N. No. 67 of 2007. And that

it isSpandatery and so his evidence is invalid as held in the case of

CatholicUniversity of Health and Allied Sciences (CUHAS) v

Epiphania A. Mkunde, Civil Appeal No. 257 of 2020, CAT.

Mr. Daniel therefore prayed for quashing the CMA award and the entire
evidence of the respondent and return the record to the CMA to rehear

the respondent’s case before another arbitrator.
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Mr. Barlow for the respondent had the similar view. He added that the
evidence taken without oath becomes invalid. He referred to the case of
North Mara Gold Mine Limited v Khalid Abdallah Salum, Civil
Appeal No. 463 of 2020 CAT, and prayed that the evidence of the witness
who did not testify under oath should be expunged and the rest of the
evidence should remain. By re-joining, Mr. Daniel hag!_,fa.i:%th‘i"ﬁ‘g%to adgd, but

agreed with the respondent’s submission and added thattqfh%géfé?lce had

only one witness who testified without taking Qt"wﬂ‘o%‘ affirmation.

that the evidence taken in contt%%entlon 9§3the rules must be expunged

from the record. In the case o?}%NQf!;gh Mara Gold Mine Limited v

L
Khalid Abdallah Salum g%zr%) it was held that: -

“‘ig?» is only the proceedings in respect of these two witnesses
whose evidence should be nullified and quashed from the

CMA’s record of the proceedings...”

Basing on the position above, it is now settled that the effect of failure to

record evidence under oath as it is in this case, the evidence so recorded
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gets affected. As observed, DW1 did not take oath before he testified. His
evidence has no value. For the foregoing reason therefore, the court,
nullifies the evidence of Dw1 and so is the award in Labour Dispute No.
CMA/DSM/KIN/882/18/364. The record is therefore remitted to the CMA

for rehearing the testimony of DW1. Let the same be done before another

Arbitrator with competent jurisdiction. Parties to be%ﬁégé%vn €osts. @,
T




