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2020 when'hls employment was terminated due to sickness. (See

termlnatlon letter in the CMA record — Kielelezo D6). Being not
satisfied with the termination, the applicant filed a complaint in the
Commission for Mediation and Arbitration at Dar es Salaam, vide
Labour Dispute No. CMA/DSM/KIN/560/2020/244 against the

respondent. At the CMA the arbitrator found that the reason and



procedure for the applicant’s termination was fair, hence awarded

TSZ 500,000/= as entitlement remained in their agreed contract.

Adggrieved by the CMA's award the applicant filed the present

application. The applicant in her affidavit is challenging the CMA

award basing on the following issues: -

sé

a) Whether the respondent adhered to the contract agreed
& ‘%é, ‘,?»f
with Trade Union known as CHODAWU., f‘%wx

b)  Whether it was right for the arbitratopff%%@ake an order of

i %w
4@4‘

payment of TZS 500000.00 only. % »

&

,rx@itn 5{

T 3;, 5
c)  Whether it was proper for. the respondent to make another

contract other than what was signed by the Trade Union

W

namely CHODA%UIJ

Parties argued the é@‘pp@géation by way of oral submissions. The

applicant was grepir*esel:’fited by Mr. Madaraka Ngwije from CHODAWU
whereas :gl‘gﬁg\%Mussa Rashid, Company Secretary stood for the

L
¥

re'gﬁ%ljdeﬁt.

“,?ﬁ’
On the first issue as to whether the respondent adhered to the

contract agreed with Trade Union known as CHODAWU, Mr.
Madaraka Ngwije submitted that since the respondent entered an
agreement with CHODAWU and applicant being a member, he is of
the view that all the issues concerning employees rights ought to
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have been done with the representation of CHODAWU. He stated that
on 29™ August 2019 while on working place the applicant felt dizzy
and suddenly felt down and rushed to the hospital, after medical
investigation, it was discovered that her back born was injured and
she was pregnant. In such circumstances as the applicant was sick,
he is of the view that the respondent and CMA did not cons‘,%dergthe
agreement between CHODAWU and employer ing tel"rgmatﬁ% the

employment contrary to Clause 20,21.1,11.0 anc%»Q 1 of the Collective

Bargaining Agreement.

Regarding the second issue as, to

e
,5‘

arbitrator to make an order of 125 500 000 only, Mr. Madaraka

submitted that, an empl b,yee shall be entitled to sick leave when
J‘ﬁ"'!i‘}q'} gt

encounters smkgges ,

T

A S
'%}{ E4
where the- e;mployee will be entitled to 4 months full paid leave and
a?o; "
ne@%threet months paid half salaries. According to Mr. Madaraka, the
clause provudes that after payment of half salary for 3 months, the

employer shall pay a token of TZS 1,000,000 as appreciation.

Referring to clause 9.1 of the Collective Bargaining Agreement, Mr.
Madaraka submitted that both sides are required to allow early

retirement upon sickness upon the certification by the doctor but in



this case, the employer terminated the applicant without any doctors’

recommendation.

On the third issue as to whether it was proper for the respondent to
make another contract other than what was signed by the Trade
Union namely CHODAWU, Mr. Madaraka referred to clause 11. 1 of

the contracts, and stated that according to it, in case of dls""{:fte it is

,f «‘w

the trade union which deals with such dispute and not the employee

,$,

by him/herself. On such basis he is of the vrey’éthat the act of the

employer to create another forged contract® yy%rich was never signed

,raot to the CMA does not

¥
&

constitute a good act. He further added that the alleged contract to

o

be signed by the applrcant was forged because the employee has

by the applicant and submit the said’

never entered into an' contract and while preparing the contract the

employer knew thatije applicant was sick and had an infant baby.,
%

He Furthvere;.,é%ubmltted that the employer was required to have a

medlca! report in terminating applicant’s employment.

"z v

Mr. Madaraka challenged the arbitrator’s justification in admitting the
termination contract. The ground is that the applicant had many
signatures hence even that one could be her signature. MR, madaraa
referred to the applicant’s signature on annexure K8 to the affidavit

and which is voter’s identity card and in the employee's work



signature and in the CMA Form No 1, the letter of termination and in

the salary slip annexed which he considered to be true signatures of

the applicant.

Submitting on the procedure used to terminate the applicant, Mr.
Madaraka is of the view that the said procedure was not proper

because the respondent knew that the applicant was, snck nd that

3 ; el

the Collective Bargaining Agreement between him and CI-JODAWU did
exist and that’s why she paid 4 months salaneé %Qd 3 months half

%
salary. In his view, by knowing this, the employer was required to go

back to CHODAWU with whom she ‘ent”""ed contract with. He referred

to the letter of termination, (E’pgmblt KS) in the affidavit which stated

i« \&)"
that the applicant was términated under clause 21 (1) of the

agreement betweeno-eC-vHODEWU and White sands. Mr. Madaraka

wondered, W|th that knowledge why did the respondent not consult
2** 5»

fén-

the other, pg;%yﬁof the contract. In his view, the contract does not

4 kN
é
glve a room for a new side contract with the applicant.

Mr. M’adaraka questioned why the respondent did not consult the
officials of CHODAWU in the branch in his workplace. In his view, the

employer did not follow the procedure.

Submitting on the payments of terminal benefits, Mr. Madaraka
stated that the applicant was paid TZS 745,855.00 without being paid
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other benefits while in the Collective Bargaining Agreement at clause

21.0, the applicant is to be paid 1,000,000 as a token of appreciation
and farewell. (mkono wa kwa heri). What was paid was not even

sufficient to cover that “mkono wa kwa heri”.

In this respect, the applicant is praying to be paid Tshs 254,145
which is an amount remaining from “mkono wa heri”, l}}otuce gvl'};cﬁ is
TZS 300,000, severance allowance for 7 years which | %'IZS 565,384,

maternity leave which is 100 days, payment o gﬁalary for the the

{
month of May 2020 which she was sup/%zse% to be paid when she

was sick and issuance of certﬁ/jgate of% service. According to Mr.

1" ..........

Madaraka, the applicant is ent:tled to these payments as per the

\\\\\\

In reply to the applicant's Eséubmissions, Mr. Mussa Rashid Lilombo the

respondent’s, g pé‘h’y‘; secretary having adopted the counter affidavit

as part of g&hggrespondent’s submission, emphasized that this revision

O
appﬁ"égppn is intended to looks at the errors contained in the CMA
award and not a forum to raise new issues which were not part of

proceedings in the CMA.

Referring to clauses 9.1 of the contract alleged to have been
contravened (Annex WWW to the counter affidavit and Exhibit D 2 in

the CMA), Mr. Mussa submitted that the contract provides for the
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need for the employee to resign on sickness ground. In his view, the
resignation concerns an agreement between the applicant and the
company and that agreement was done in writing and tendered and
admitted in the CMA as Exhibit D4. He stated that the agreement was

due to the applicant’s stay at home while sick for more than 10

months from 29 August 2019 to May 2020. He refuted any

B 44

?;:
contravention to the contractual terms with the apphéaﬁ s éﬁ

f
.3‘

Mr. Mussa acknowledged that clause No 1. ‘_of the Collective

but contended that in this case, tljere'was no d|spute and therefore

.J

,r?"“ \4&4&‘;&)
7 :
the dause could not apply. iHe |n5|sted that this fact was not

challenged neither in thewf‘CMA nor when the dispute arose. He

remarked that since. the arg'ument is raised at the revisional stage,
{?{3": ‘
the court %hould be gwded on what to do by the case of Hotel
,e¢ '5,4.
Travertme~L%;im|ted and Two Others versus National Bank of

F
4

Co‘gg%r:erce lelted 2006 (TLR), 133 where the court of Appeal
%
emphaﬁzed on not to consider a new issue raised at the appeal

stage.

It is the submission of Mr. Mussa that clause 21 of the Collective
Bargaining Agreement was not contravened by the respondent

because the applicant stayed home for more than 10 month and the



hotel was closed by that time due to Covid 19 pandemic, but it used

other sources of fund to pay the applicant for all these months.

Refuting to have forged that resignation contract between the
applicant and the respondent, Mr. Mussa submitted that CMA
admitted it as Exhibit D4 with the applicant’s signature on it

because the applicant did not have a common s:gnatureémgvanous

'

documents received in the CMA. According to Mr Mussa , the

contract of employment had it's own signature, tﬁe agreement to end
s%%

the employment had its own signature, a Ietter ‘tequesting leave had

".<?'

its own signature as well as theCM orm No. 1 had a different

signature. ]

Citing Section 69 and 750f the Evidence Act, Mr. Mussa submitted

that where the docuﬁ%‘ents‘*’contain varied signatures, then the court
can compa[ve%g thh% other documents and therefore the arbitrator was
(oo

-.;‘?

correct in:& parmg the signature with the other documents,

"N

Mr Mussa submitted further that the conduct of the applicant after
the agj;eement where she came to take the money resulting from
what they agreed confirms that she actually signed the contract. She
referred to Exhibit D6 in the CMA which is the payment sheet where
she received TZS 1,793,578.00 beginning with an instalment of TZS
745,855.00 since the hotel was closed. According to Mr. Mussa, it
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was agreed that the applicant was later to receive the balance of TZS
500,000 after one month and this was the amount CMA ordered to be
paid as a balance from the previous payment, she was supposed to

receive which is TZS 1,793,578.00.

Concerning the Collective Bargaining Agreement, (CBA) Mr. Mussa

submitted that there is no any clause which requires tpe te %ondent

'3:{,#;. Bos

to involve CHODAWU even in situation when a nofmﬁl“”contract like

the instant one which ended the employn;!?m,g [elatlonsmp_ .

referred to Section 4 (1) of the E.m‘""ﬁl%?fiﬁent and Labour

Relations Act, which defines the wor’ dlgbute and submitted an

agreement between two partles is not a dispute and therefore the

.:.M“
employer was not required,mandatorily to involve CHODAWU.

According to Mr. Mu , ' 'épplication deserves a dismissal because

ey

the decision, of:th CMA to end the contract was according to the

agreement‘*wé;g,h‘-?fhe parties and that the payment made thereafter
St
wa%*equwalent to what she was supposed to be paid according to her

&\

salary.

Mr. Musa urged the court to ignore the issue of pregnancy because it

was never raised before. He prayed for the application for revision to

be dismissed.



Mr. Madaraka made a rejoinder. He refuted to have invented a new
issue in this revision. He emphasized that Clause 9.1 of Collective
Bargaining Agreement, obviously addressed resignation and ‘not
termination and that was the essence of the contract. He reiterated

that resignation was supposed to be supported by doctor's report

which was not the case in this matter. . gf”” K
4

He submitted that the employee was paying CHODAWU%so that she

can be represented in every aspect, and therefggy‘re;‘.%g,r}e had a right to

be represented. W %

g \“*»M

He further refuted the assertlon that the appllcant had many different

signatures and if that was th%&ca_g_g; the employer had a duty to

report such conduct to the%i;bﬁce.

He added that takmg )’the payment was not done by the applicant

because sh% iV ck and the signature is not hers, it is her
husband’s. é;:t;;ﬁls view, that the applicant was denied right to

A % ’
reﬁ%éggg@té’tlon.

HavinQ considered parties pleadings, submissions and the CMA
record, I find two issues for determination. The first issue is whether
the applicant adduced good grounds for this Court to
exercise its revisional power, and the second issue is what

reliefs are parties entitled to.
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In addressing the first issue, all the three grounds of revision listed
in the affidavit will be addressed together in determining whether the
arbitrator properly analyzed the two common aspects of termination.
The first aspect is reason for termination; the second aspect is the
procedures used in terminating applicant's employment as a member

of Trade Union namely CHODAWU., 1t is an establlshed prmuple of

law that for the termination to be fair, the one who makes de(:|5|on
g,s"
must comply with Section 37 of the Employment and Labour

& %4
«’ 5

Relation Act, Cap 366 R.E 2019 whr!]“dlrects that for the

termination to be fair, one has to observe @alldlty and fairness of

"\ - ‘t
S

reason and procedure for termmatlon

the CMA award in hold g that she was terminated for sickness.

oy R

a doctor ;O%Qu fy reason for termination amounted to contravention

w*tbgclausg“Ql of the Collective Bargaining Agreement. On the other
ég J
side the respondent maintained that, Clauses 9.1 recognizes

resignation of an employee on sickness ground.

It is not disputed that the applicant encountered sickness which
absented her from work for more than seven months. With or without

a doctor’'s report, this is an obvious fact in the CMA and in this

11



revision. It is not further disputed that during this time, the applicant
was getting paid salaries. A tolerance of 7 months absence from work
is a reasonable period under which the employment contract can be
ended. I share views with the arbitrator that sickness which prevailed
for more than seven months constitute sufficient reasons for

termination. This confirms the aspect of reason that there was
3‘ N ,<€ ;.Z"

';,

fairness in the reasons of terminating the applicant’s: contract v

What follows now is whether there was a falf%rocedure When it
s*‘" M

comes to termination of an employment on_grounds of sickness,

Rule 7(1) of the (Guldelmes for Dlscmlmary, Incapacity and

’< e &
5:’5‘«;.5-,-@

Incompatibility Policy and%Procedures) of the Employment
?ﬁws

must be a qonsgjtatlo;} to an employee of alleged incapacity due to ill
L
or injury by@é‘lsudermg the opinion of registered medical practitioner

in d%termmlng whether incapacity is temporary or permanent.
.(@@?.é?saé‘?\

Further to Rule 7(i) cited supra, parties are debating on the
compliance with Clause 9.1 of the Collective Bargaining Agreement
which provides that; -

9.1 "Pande zote mbili zimekubaliana kwamba

mianyakazi ataruhusiwa kustaafu mapema

12



endapo afya yake kwa kuthibitishwa na
Daktari itaonekana haimwezeshi kuendelea na

kazi yoyote.”

From the above clause the catch words state clearly that the
resignation of the applicant is subject to medical report confirmed by

A
o

the doctor.

It is not disputed that the doctor's report was not 5?chred. The

-was. not necessary

respondent avers that, that Doctor’s repo

because the applicant resigned voluntarily Inmy view, whether the

;"ﬁw

applicant resigned voluntarily or by,fow__le, ‘doctor’s report was a thing

to be obtained in effecting such:_qppll\,Cant’s exit.

In comparison, Clause”’" 9.1 of the Collective Bargaining
Agreement is not distingwshable from Rule 7 (1) of G.N No. 42

of 2007. They both stipulate that before termination of an

employment

e

mandatory procedure to be considered in establishing as to whether

n 5|ckness ground, getting a medical report is a

the alleged sickness is permanent or temporary. In this matter,
neither consultation nor medical report was considered by the

respondent in terminating applicant’'s employment or allowing her

resignation.

In the case of Tanzania Revenue Authority V. Andrew

13



Mapunda, Labour Rev. No. 104 of 2014 it was held that: -
(i) It is the established principle that for the
termination of employment to be considered
fair it should be based on valid reasons and
fair procedure. In other words, there must be
substantive fairness and procedural fairness &Qf 4“« @

¥
P e
termination of employment, Section 37(2)’%‘9! %

*%% W

legisiature is to reqq/feé% emp/oyers lo

J‘;‘x

terminate emp/oyees on/y basmg on valid

reasons and n éss'the/'r wi// or whims."”

From the above legal f n"?:lmgs the respondent’s allegation that the

e \§a,, Vf,i

applicant gonsented to the termination of her employment is

A ¥

N
B
B

ng as the doctor’'s report was not obtained. This

lmmateria!

JUS(%%ES th:
By

contract tainted with illegalities with intention to terminate the

applicant’s allegation that the respondent issued a new

applicant’s employment.

Basing on the above discussion, it is my holding that the applicant’s
termination was procedurally unfair. It is therefore my finding that

the main issue as to whether the applicant has adduced

14



sufficient grounds for this Court to exercise its revisional

power in Labour Dispute No. CMA/DSM/KIN/560/2020/244

is answered affirmatively.

Lastly, what are the reliefs entitled to parties? Unlike CMA I have

found that, although there has been fair reason, the applicant was

unfairly terminated in terms of procedure. At the CMl}fthe“ gp}lcant
f‘ﬂ S

claimed to be paid TZS 8,719,529/= as compensatlon for unfair

termination. Since the unfairness is only on procedure I will be

é‘:,?

guided by the case of Felician Rutwaéqa ‘v, World Vision
%} &

Tanzania, Civil Appeal No. ,213; “OF: 2019 CAT at Bukoba

.s- ‘{&’@"

(unreported). In this case, in 2 sntuatlon where the unfairness was

only on procedure, the co< rt found the award of less that 12 moths

remuneration to be apgr pnate Equally, since in this matter the only

Ko
{a q:.% S

aspect which g%asr,ggg,fair is noncompliance with the procedure I will
A S 33

award Iess»nth‘nf' 12 months remuneration for unfair procedure in

terr%(?atmg"“the applicant’s employment.

From ‘the above reasons the application for revision is partially
allowed. I hereby revise and vary the CMA award by awarding the
applicant 6 months remuneration as compensation for the unfairness
of procedure in terminating her employment. Since the reasons for

termination is remaining to be sickness, the balance of her farewell

15



handshake should be paid. All other statutory allowances and
terminal benefits provided under Section 44 of the Cap 366 of
2019 R.E, should be paid if not yet paid. Each party to take care of

its own cost. It is so ordered.

Dated at Dar es Salaam this 11% day of November 2022.
KATARINA REVOCATI MTEULE:

JUDGE
11/11/2022 %,
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