IN THE HIGH COURT OF TANZANIA
LABOUR DIVISION
AT DAR ES SALAAM
LABOUR REVISION NO. 179 OF 2022

(From the decision of the Commission for Mediation and Arbitration of DSM at Morogoro)
(Makanyaga: Arbitrator) dated 29" March 2022 in Labour Dispute
No. CMA/MOR/67/2020

STEVEN NKOMOLA

VERSUS

MUHOJI GENERAL SUPPLIES LTD

JUDGEMENT

K.T. R. MTEULE, J.

11" November 2022 & 28" November 20

This is a revision application arising ffo the award issued in Labour

Dispute No. CMA/MOR/67/ 2(5:20,;;fr?6m the Commission for Mediation

and Arbitration of

orogoro;, (herein after referred to as CMA).

Aggrleved by th :award, the applicant has filed this application praying

for the ord S of _tﬁls court to call for the CMA record of the

2

e ‘Labour Dispute, revise the proceedings, quash and set

aforement1
4%

aside thew,ward thereon and for orders to grant any other relief as this

Court may deem fit and just to grant.

What I gather from the CMA record, applicant’s affidavit, and the
Respondent’s counter affidavit is briefly explained hereunder. The

applicant was employed by the respondent as Electrical Engineer. On




28" March 2020 he was retrenched for what the respondent claimed to
be the reason of financial constraints in running her business. Being
dissatisfied with the retrenchment, the applicant referred the matter to
the CMA. Having found the retrenchment to be fair in terms of
procedure and reason, the CMA awarded nothing to the applicant hence

this application. F 4 4

Along with the Chamber summons, in suppong%g; the a ‘pé}ication, the

S

affidavit of the applicant was filed, in which gﬂ%';,, elucidating the

chronological events leading to this app catu"'ﬁ’@ﬁ:fhe applicant claimed

-3

that he was unfairly retrench

at workplace Founds of revision have been raised in items 3.1 and

%%}&31 That, the Honorable Arbitrator immensely

erred in law and facts for holding that the

employer had a valid reason of retrenching the

applicant and procedure were followed,



3.2 That, the Honorable arbitrator erred in law
and facts for holding that the applicant was not

terminated but he was retrenched.”

The application was contested by the respondent vide counter affidavit

which denied invalidity of the reason in the retrenchment exercise. The

Prosper Mrema, Advocate, whereas the

o

respondent was represented by

Mr. Richard Mote, Advocate::The hearing proceeded by a way of oral

retr gnchﬁiq % ame asan afterthought, on the reason that applicant was
.
termmate:_ hlle he was on suspension as per Exhibit P-1 (suspension

letter). He stated that even though it may be true that the respondent
contemplated to have the retrenchment exercise, but it was supposed to
be exercised in accordance with Section 38 of the Employment and

Labour Relation Act, Cap 366 R.E 2019 which requires an employer




implementing retrenchment in terms of economic, technological or
structural changes, to consult the employees or registered trade union if
it exists at the workplace. Mr. Mrema submitted that there was a Trade
Union at respondent’s workplace which is recognized as an exclusive

bargaining agent, but the respondent did not bother to give any notice

to that Trade Union namely TUICO. P 4 A

It was further submission by Mr. Mrema that th

nothing regarding notice of retrenchment ne ,_ﬁ,{her}t@# he applicant nor

'-‘}k‘z:a Z:-

the Trade Union. In absence of notice ant mlfu,*;te§' of retrenchment, he

“\}./DV&

is of the view that the respondent ‘had- o‘va id reason for retrenchment.

It was further submitted that the;a:arbit‘rator erred in law by relying on

Exhibit M1 &M2 Wthh |s tbefletter requesting for an outstanding balance

of the amount WIth*th _Ta ania Revenue Authority and letter of closure

of Busines:é;"’%*e ' ) z-re%:pective|y, on the reason that those two exhibits

i

On procedural irregularities, Mr. Mrema submitted that for any
termination by retrenchment to be procedurally fair, the employer must
adhere to Section 38 (1) (a) (b) (c) (d) of Cap 366 R.E 2019. He

added that under Rule 23(4) of the Employment and Labour



Relations (Code of Good Practice) Rules G.N No. 42 of 2007,
emphasizes on the purposes of consultation as per Section 38 of Cap
366. In his view, it is clearly reflected that procedural and substantive
aspects must be adhered to for an exercise of retrenchment to be

adequate and fair, but the employer failed to comply.

. o
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On second ground of revision Mr. Mrema submit d thalfg the “Hon.

%X?’s

Arbitrator erred in law and facts in holding that the appilcant was not

terminated but retrenched. According to him Ri e 9(4)(d) of the

Employment and Labour Relations"” (Code of Good Practice)

Rules G.N. No. 42 of 2007 aIIows op‘ ational requirement to be

among the reasons under_‘ wh|ch the employer can terminate an

the application regarding the first ground of revision, Mr.
Motey referred to the reasons for retrenchment indicated in paragraph 2
of the respondent’s counter affidavit as referred to by the arbitrator at
page 9 paragraph 2 of his award and submitted that since the

retrenchment exercise was initiated before suspension, then it could not




bar the respondent from proceeding with retrenchment exercise. To
support his contention, he cited the case of Mainline Carries Limited
vs. Delifrida Filbert, Labour Revision No. 264 of 2019, High Court
of Tanzania, Labour Division, at Dar es salaam, (unreported) which held

that the employer could proceed with retrenchment exercise even at the

time when the employee was on suspension.

According to Mr. Motey in the retrenchment %rocess ‘the?% pfocedures

were followed, as all the staff members mcludmg%\the applicant were
4 <%¢jzy b
G S

called in a meeting to discuss the need<for the respondent to conduct

the retrenchment and the inte@:ded csu usiness due to economic

reasons. He stated that the meetmg was conducted orally, and the

applicant admitted that there.was such a meeting.

provié?bm dees not require each and everything to be reduced into
writing. He stated that various stages are not meant to be applied in a

check list form as was held in Mainline’s case (supra).




Regarding the second ground of revision that the applicant was
retrenched and not terminated, Mr. Motey is of the view that, it was a

minor error, but the arbitrator held that the applicant was retrenched.

On the relief, Mr. Motey submitted that, paragraph 4 (2) of applicant’s

affidavit states clearly that the prayer is for award of 12 months. He

F.

wondered how the counsel prayed for 24 months regpaﬁeratlo%
L T
Making reference to paragraph 6 of the affi dawt ;,Mr MOl%\/g stated that

during mediation, the applicant and th .

rminal benefits only, as reflected at page 11 last paragraph
of the CMA award and not the claims regarding the allegation of unfair
termination. He stated that the law does not allow retrenchment

consultation to be held orally. He added that there must be a document



to keep the record of the reasons and procedures used in the

retrenchment exercise.

Mr. Mrema submitted that nowhere has the applicant admitted that he

was called in consultation meeting. According to him, the only meeting

P a
- .,'-"\" "ﬁ ‘W
not the retrenchment meeting. fg@% R A
N ¥

From the submissions made by both parties, the%;_apmicant%%afﬁdavit, the

determination. Firstly, whether th

e,
Ry ,
the record it is apparent that the type of termination in question is

based on retrenchment. The 1% ground of revision which will be
addressed first, concerns the fairness of the said retrenchment. The
epicenter of parties’ arguments in this ground is based on whether the

retrenchment exercise was substantively and procedurally fair.




Section 37 of the Employment and Labour Relations Act, 2004
provides that it is unlawful for the employer to terminate the
employment of an employee unfairly. As well, Section 39 of the same
Act imposes on the employer a duty to prove that the reason for any

termination was fair to the employee. Section 37 (1) and (2) reads as

follows:- & & “%&

i

'37 (1) It shall be uniawful for an em D I 5yer ¥

to terminate the employmer of an

employee unfairly.
(2) A termination of emplay e,'p - by an
employer is unfair’if the emp S}er fails to
prove:-

(a) That the reason for termination is valid;
(b) That the reas

‘is a fair reason:-
he employee’s conduct,
ompatibility; or

on the operational

accordance with a fair procedure.”
The above provision makes unfair termination to be unlawful unless the
employer (applicant) proves the validity and fairness in both reason and

procedure. Was the retrenchment fair in this matter?




It is apparent that the nature of the termination in this matter is based

on Rule 37 (2) (b) (ii) which is (ii) which is the operational

requirements of the employer.

In the CMA, the arbitrator found that the retrenchment exercise was

substantively and procedurally fair. Mr. Mrema is challenging the CMA

e
S

findings. According to him, the retrenchment came 4ahﬁ;af§ertg§\“9ht'
i, @,ﬁ»

because the applicant was terminated while he.was on s?if’éz%ehsion, and

. [y b . .
no proper consultation was made, hence no valid ason for termination.

On the other hand, Mr. Motey for the r “

 initiated_before suspension, it could not

(respondent’s outstanding tax liability) which was issued on 16™ January
2019 and Exhibit M-3 (respondent’s closure of the business operation).
Further Exhibit P-1 (applicant’s suspension letter) shows that suspension

of the applicant was done on 17™ February 2020 which means the

10




]

respondent started to experience financial constraints before the
applicant’s suspension. In such circumstances, the retrenchment cannot
be said to be an afterthought because the reasons for retrenchment

existed before the suspension.

As to whether financial constraints in business operation constitute a

fg‘“r ’\‘ét-’%’»‘
good reason for termination, I will rely on the de 'snonsj’g’ln Bakarl
N 2;{4*’
Athumani Mtandika V. Superdoll trailer Ltd, L bour' Rewsmn No.

171 of 2013 (Unreported); and Securl-:

9':«

Samson Yakobo and 10 Others, CMI A

operational reasons are.

the business as per Exhibit M-3 (respondent’s information to TRA

regarding closure of the business). What constitute operational

requirement is defined by Section 4 of CAP 366 RE 2019 as:-

11



"Operational requirements” means requirements
based on the economic, technological, structural,

or similar needs of the employer”.

From the above definition, operational requirement can be based on
economic needs. In my view financial constraints as the case in this |

matter, amounts to such economic needs. Basing on the.above legal

%ﬁf G
interpretation, I am of the view that financial constram*ts belngs %QHOI‘T]IC
Q‘/
need, attracts operational requirement ‘Which may  warrants

notice of intention to retrench and the minutes of consultation meeting.
He is of the view that there was no proper consultation in implementing

the retrenchment exercise.

12
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Disputing procedural irregularities Mr. Motey stated that the, procedures
were followed, as all the staff members were called in a meeting
including the applicant to discuss the need of the respondent to conduct
retrenchment and the intended closure of business due to economic

reasons. He stated that the meeting was conducted orally, and the

Y,
In resolving this debate, the relevant provision to be invoﬁ?‘ézg& is Section

which reads as follows:-

SRRy

"38.-(1) In any termmatia gpé)rational requirements

c) consult prior to retrenchment or redundancy on:-

(i) the reasons for the intended retrenchment;
(if)any measures to avoid or minimize the intended

retrenchment;

13




(iii)the method of selection of the employees to be
retrenched;
(iv) the timing of the retrenchments; and
(v) severance pay in respect of the retrenchments.

d) give the notice, make the disclosure and consult in

terms of this subsection, with:-

: . . LT " 4
(i) any trade union recognized lg? terms o&%ecfron 67;

b %

(ii) any registered trade union,Which members in the

consultation prior to retrenchment and issuance of notice for

retrenchment.

Section 38 (1) (d) (i) to (iii), it is very clear that consultation needs

to be done to a registered and recognized trade union or the employees

14



who are not the members of such kind of a Trade union. The arbitrator
took note of the evidence given by both parties where DW1 claimed that
the respondent notified the applicant on the status of the economic

performance of the respondent and the possibility of retrenchment shall

the company proceeds with such poor performance. At the same time,

existence of consultation meeting is a questl. whlgh struck my mind.
‘3%95:-'

What I note from DW1, there is a clalm tha he respondent notified the

F .4\
i

parties about the pOSSIblIIty of retrenc' some employees if the

economic situation won't lmprove an after these meetings, not a long

period passed before hrespondent started to retrench some

employees. It is no own if: the actual decision of retrenchment was

meeting apart from the notification of its

possibility‘: Sk S situation continues with that economic hardship.

.
i,
s

Whet’hg the*situation improved or not so as to decide to retrench or

not, this information was not brought back to the employees.

In my view, since the existence of the consultation meeting was a
debated issue, the minutes of the meeting was important to prove what
transpired. The respondent claimed that the consultation was done

orally. It is the duty of the employer to keep record of the employment.

15




(See Section 15 (5) of Cap 366 of 2019 R.E). As well, an employer
has a duty to prove the fairness of termination pursuant to Section 37
& 39 of Cap 366 of 2019 R.E. The missing evidence ought to have
been given by the employer who is the custodian of employment record

and who is liable to bear the burden of proof in fairness of termination.

In this respect, I am inclined to differ with the arbgi;i*gg br’?} |ad|n 5 that

5

. - ;}m ;
there was fair procedure in retrenchment exercise.on the reason that no

to retrenchment.

o

it is | Y. hof,:_ldirig that in terminating the

From the above legal reasoning

applicant’s employment retrenchment.exercise was not fair in terms of

On second grou of“revision as to whether the Honorable arbitrator

erred in law and facts in holding that the applicant was not terminated
buﬁéhﬁg wa; e,ncr:ed, the law is very clear under Rule 9(4)(d) of the
Employmeﬁt and Labour Relations (Code of Good Practice)
Rules G.N. No. 42 of 2007 that operation requirement is one of
grounds for the employer to terminate an employee. That means

retrenchment is one of the mode of termination. Under such

circumstances I agree with the applicant’s Counsel that retrenchment is

16



the form of termination. On such basis I am of the view that the
arbitrator erred in law in holding that the applicant was not terminated

but retrenched as stated at page 9 of the CMA award on the reason that

retrenchment is a form of termination.

The above two findings confirm a need to revise the CMA award, and

therefore the first issue as to whether the apgéjié%pt@%\a% adduced

& ko
sufficient reasons to revise the CMA award is an%%gred afﬁ%@atively.

E
¢

Now comes the issue as to what are the ‘eliefs ‘entitled to parties.

e
a5

aimed

on reasd”aﬁ%? on both reasons and procedure. In the case of Felician
Rutwaza v. World Vision Tanzania, Civil Appeal No. 213 of 2019,

CAT at Bukoba (unreported). It was held; -

......... Under the circumstances, since the
learned Judge found the reasons for the

appellant's termination were valid and fair, she

17



was right in exercising her discretion ordering

lesser compensation than that awarded by the
CMA: s '

Guided by the above authority, the minimum amount of compensation

provided under Section 40 of Employment and Labour Relation

Act, Cap 366 R.E 2019 seems to be disproportionate to the procedural
$ & wg

unfairness in this matter. I find it excessive to aWard@E&e ap%écant 12

months remuneration as compensation for a m“?ﬁ s‘er where ‘tnfairness is

5,

remuneration is sufficient to com

_'_ihe unfairness in the

procedure.

unfairness. in the procedure of retrenchment. I give no order as to the
mt %@’f;}%% §

KATARINA REVOCATI MTEULE
JUDGE
28/11/2022
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