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Applicant was employed lby the.,,}é‘spondent as micro-team leader at

Access Bank dealing with, ‘IBans. His employment was' terminated on 3™
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April 2019 as he waS“aIIeged that he was involved in gross misconduct by
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acceptmg TZS 500 000/— from one of the clients of the respondents.
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Aggrieved. byg termlnatlon of his employment, on 39 May 2019, applicant
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fi Ied labourdelspute No. CMA/DSM/KIN/332/19 to the Commission for
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Medlatlon and Arbitration henceforth CMA. On 29% January 2021, Kiangi,
N, arbitrator, delivered an award that there were valid reasons for

termination but that the procedure for termination was not adhered to. The



arbitrator therefore awarded applicant to be paid TZS 6,450,000/= that is
equivalent to three months gross salary.

Applicant was further aggrieved by the CMA deciéion and the award
thereof, as a result, he filed this application seeking _the court to revise the
said award. In the affidavit supporting the notice of appllcatlon napfllcant
advanced two ground namely:-

1. Whether the Arbitrator erred in law by holding that the Rqsﬁbndent had valid
reason to terminate the employment contract of the applicant basing on
testimony of the respondent witness DW1 who%e téétiﬁ"iony was closed for
none appéarance and without the App/[caﬁﬁ',belf;g given the right to cross
examine DW1. - ‘

2. Whether the arbitrator erredfm “law., by awarcﬁng the Applicant a three (3)
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months Compensation.

The respondent re3|sted the appllcatlon and filed the counter affidavit

of Humphrey Mwasargboma advocate
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I should pomt O;Jt “at this moment that the application was heard
- . M ﬁ‘
exparte. Thef{f eason for that, is that, when the application was scheduled
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for hearmg on.3rd November 2021, respondent-did not enter appearance as
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a result ‘Dismas Raphael, Advocate for the applicant -prayed to proceed
exparte as there was proof of service. On this day, I gave benefit of doubt
to the respondent and adjourned the .application ordering reservice so that

respondent can enter appearance on 11%" November 2021. On the later



date, respondent did not also appear though she signed summons. I

therefore granted the application by the applicant to proceed exparte.

Arguing the application on behalf of the applicant, Mr. Dismas

Raphael, counsel for the applicant, submitted that. Arbitrator erred in law
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by holding that termination was fair based on evidence of’DW1 Who was
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not cross examined. He submitted that respondent called Kinanila Nsolo
(DW1) who testified only in chief thereafter the matter Wwas adjourned, but

the witness did not appear for cross examination "ohi"’g'round that he has

™

some assignments. Counsel argued théfc-, this led the dispute to be
adjourned several times and tﬁéFeafter -after failure of DW1 to appear,

arbitrator closed respondents\ case: and opened applicants (PW1) case.

Counsel for applicant sub\rlrlntted that, in composition of the award, the
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arbitrator conadgedx\%wdérnce of DW1 who was not cross examined. He

referred ‘to Rulé\ 25(1) of the Labour Institutions (Mediation and
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Arbltratlons Gmdellnes) Rules, GN. No. 67 of 2007 that requires inter-alia a
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W|tness to‘ ‘be cross examined. Counsel for the applicant.cited the case of
Hena Afro Asia Geo Engineering Co. Ltd v. John Mihayo Jandika
and Others, Labour Revision No. 30 of 2020 to stress a point that

evidence of a witness who was not cross examined -cannot be considered



by the court. He therefore concluded that arbitrator erred in law in

considering evidence Qf DW1.

In the second ground, counsel for the applicant submitted that

arbitrator erred in law by awarding applicant three months compensation.
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Counsel cited this Court’s decision (Aboud, J), in ngher Educatlon
Students’s Loan Board v. Yusufu M. Kisare, Consohdated Rev15|on No.
755 of 2018 and 858 of 2018, (unreported), that "12 months is the
minimum and arbitrator cannot go beyoqd ‘th.at..':Ceu_nsel concluded by

praying the award be revised and order applicant to be paid 36 months.

I have carefully consider'e'"d bo%ﬁ*fhe affidavit in support of the

application and counter aff‘ da\nt opposmg the application and submissions
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made on behalf of the appllcant and find that, the bizarre and closure of

evidence of the respondent before DW1 was cross examined, was
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contrlbuted by the:applicant as I will demonstrate herein below.
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QsIn tpls exparte judgment, I will start with the complaint that the
arbltrator considered and used evidence of DW1 who was not cross
examined. After careful examination of evidence in the CMA record, I have
found that this complaint is justifiable. As hinted heréinabove, applicant

contributed to that situation. I am of that view because CMA record shows



that on 17t September 2020, the matter was before Kiangi, N, arbitrator
as a result Kinanila Nsolo (DW1) was called to testify. While DW1 was still
testifying in chief, Mr. Humphrey, counsel for the respondent prayed for
adjournment as he had a case before the High Court at 12:00 hrs. Mr.

Benson, counsel for the applicant had no objection to the prayer as a
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result, the arbitrator adjourned the matter to 215t October 2020 It appears
that the matter was called on 12 October 2‘020:s,fbefore Kefa P.E,
arbitrator in a special session but respondent \r\{'as' ngt._;r)resent. There is no
proof in the CMA record that responqent rwes notified. It was then
scheduled to 15 October '{ZJ_QZO\ix_i'tJefgre Kefa, arbitrator, who was

L :
informed by counsel for the respondent that witnesses for the respondents
A
are indisposed. Reasoﬁs’., that were advanced by counsel for the
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respondent for absencle jWItnesses on that date was accepted by Kefa,
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arbltrator,ﬂ as ,genumef as some lost their relatives. Due to absence of
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witnesses:: for \the respondent on 15" October 2020, the matter was
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returned to ‘the in charge for directives. No date of next hearing was fixed
on 15th October 2020. The matter then-came on 5% November 2020 before
Kiangi, Arbitrator, for hearing. On this date, applicant and his advocate

appeared but there is doubt as to whether respondent was notified as

there is alterations on the coram and no proof that she was served. The



doubt is high as there is further alteration in the order. Initially the order
was showing “wito umetolewa’ that was altered to read “shawuri
litaendelea tarehe 24/11/2020 saa 4 Asubuhi kwa Ushahidi wa
DW1 umalizike, na DWZ2 na Ushahidi wa upande wa malalamikaji.

On the later date, Kiangi, N, arbitrator, was informed by counsel for the
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respondent that DW1 was in Mbeya at CMA giving evndence and prayed for
adjournment. The prayer was objected by counsel for:the applicant and
upheld by the arbitrator on ground that CMA M.b'éya:._'ivg-..neither the Court of
Appeal nor High Court that is above. CMA Kinondoni. The arbitrator
therefore, closed evidence of the respoedent on ground that respondent on

several occasions had been g:vmg reasons for adjournment as a delay

tactic. After closure of {:,:gge for the respondent, arbitrator heard evidence
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of the applicant both ln\ ‘chief and ¢ross examination and thereafter
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applicant closed h|s case
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Itxls,;ur}}glear whether respondent and her witnesses were aware that
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the matter was scheduled for hearing on 5% November 2020 and other
previous dates. In absence of proof of service, in my view, it was
misconception for the arbitrator to conclude that prayer for adjournment by
the respondent was intended to delay conclusion of the matter. The
arbitrator had in mind expeditious disposal of the dispute and forgot the
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other party,(iv) be re-examined by the party calling that witness, (v) be
asked questions for clarification by the arbitrator especially after cross
examination, (vi) the party cross examining has to be given an
opportunity to ask questions arising from the arbitrator’s questions and

(vii) the party conducting re-examination may take into.- accouqt all
N i, .-

questions asked by the other party and the arbitrator. In the appllcatlon
at hand, only (i) was fully complied with, and (ii) was partially complied
as the dispute was adjourned while the witness, .(_DW1) was under
examination in chief. All other stages namely (iii)- to (vii) were not
complied with. In other word»,s_,A_-?‘the"f{‘evide'n‘ce of DW1 was not fully
recorded by the arbitrator. I ti%é‘arefore" 5oin hand with the reasoning of

my learned brother Klsanya, J in Hena’s case, supra, that evidence of
\\\ \:J‘
a witness not Cross. examlned cannot be acted upon by the court. I
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eV|dence~of\DW1fwho was not cross.examined to shake his credibility. I
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therefore alléw this ground. As pointed out herein above, this was
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contrlbuted by the applicant who, did not properly assist the arbitrator

as he put pressure to the arbitrator for conclusion of the dispute

forgetting the law.






