THE HIGH COURT OF TANZANIA
LABOUR DIVISION
AT DAR ES SALAAM
REVISION APPLICATION NO. 323 OF 2020

BETWEEN
TANZANIA ELECTRIC SUPPLY COMPANY LIMITED ..l‘....APPLICANT
AND -
INNOCENT SHIRIMA & 43 OTHERS .....,...C3 v:331ueer. RESPONDENTS
JUDGMENT ,
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Date of last order: 08/03/2022
Date of Judgment: 28/3/2022
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On 26“‘ May 2017 ;in terms of Rule 34(1) of the Employment and

Labour Relatlons (Code of Good Practice) Rules, GN. No. 47 of 2007, Israel
Alfeo Mbukwé “Haji Salum Aga, Omari Alfan Ahmad, Said Shamte
Mwanga‘t I:embuns Ole-Lombo,Mussa Ismail Kamunde, Hassan A.
Kipembe, Robert A. Sambu, Raymond Curthbert Kuziwa, Abdallah Mussa,
Hamis Hamis Runje, Rashid Kimbale, Mila Yasin Meck, Eradius Justine

Wesimaba, Joel Ambonisye Mwabamba, yahya Shaban Nyang'undu,



Emmanuel Lusekelo Maloboko, Edward Dismas Dismas, Fredrick Aidan
Mapunda, Alhadhir Wazir Lulimo, Nyange Ahmed Kiboko, Yasin Salum
Hemed, Evodius Gerevas,Athuman Hassan, Kabaka Ninde Ninde, Japhet
John John, Mustafa Omary, Marijan Sawa, Antony Sammy Simon,
Angelous Litula Expedito, Ramadhan Said Zame, p Sham"té Abdallah,

/
Benedict Philemon Eriyo, Ally Salehe Mkali, SultanJuma Chuma Omari

oo,

Mganga, Bakari Saad Mateso, Daniel Frank leoko{ tnnocent Shirima,
Wilson Alex Shauli, Hamis Koso Rashid, Shamte Magoga Siraji Shaweji,
Kassim Mustapha and Mdimu Stanley a[I in total belng 45 appended their
signature and authorized Innocent Shlrtma to file the dispute before the
Commission for Medlatlon and Arbltratlon henceforth CMA on their behalf.
On the same date, Innocent\Shlrlma filed the dispute at CMA. In the CMA

F1, it was shown that the dlspute arose on 30% April 2017 and that the

respondents\were clalmmg to be paid notice pay, severance pay, leave and
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compensatlon for unfalr termination. In the said CMA F1 it was not shown
as to whenf respondents started to work with the applicant and the amount

they are claiming.

On 6™ September 2019, M. Batenga, arbitrator, having heard

evidence of both sides delivered the award that according to contracts



tendered by the parties, respondents were employed for one-month
specific task renewable, but that applicant failed to prove that contracts of
the respondents were not continuous. The arbitrator went on that,
respondents had legitimate expectation of renewal of their contracts and

that termination was unfair. The arbitrator ordered the ,re;spo_h'('jent be paid

ey .
notice pay, severance pay and 12 months' compensation.
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Applicant was aggrieved by the said the =s'f-ji'é'l""éfm‘/aljd as a result she

.
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filed this application seeking the court to rengéfit.‘ The applicant filed both
the notice of application and an afﬁda\r[t af’ﬁ‘r'r'ﬁéd: by Farid Adam Sued, her

principal officer. Applicant raised fdurﬂg‘rp;un'd namely: -

1. That the arbijtrator erred /n Iaw and facts for entertaining the matter while it
had no jur/sdlctlon "--Z:;: . E .2_.

2. That the arb/tratar erred in' law and fact by arriving at a decision basing on
the ewdence af four witness purporting to act on behalf of others.

3. That . the arb/trator erred in law and fact when she held that the

\ comple/neffts were employed under permanent coniracts based on
speculatlans and in disregard of the law while there was ample evidence to
prove that they were working under specific task Contracts.

4. That the arbitrator grossly failed to analyze and evaluate the evidence and

testimonies of the witnesses hence leading to unfair award.
On 23" August 2021, in Misc. Application No. 113 of 2021, this court

granted leave to Benedict Philemon Eriyo to appear on his behalf and



represent other 43 respondents. With that leave, on 29* August 2021,

Benedict Philemon Eriyo filed the counter affidavit opposing the application.

When the application was called for hearing, the applicant was
represented by Musa Mbula, Principal State Attorney, Deodatus Nyoni, PSA,
Adelaida Ernest, State Attorney, Farida Swed, State Attorné{/ 'and, Fahika

Mamuya, State Attorney. The respondents were _r_egxresen‘t‘éd‘,%by' Sothenes

- A

Mdeule, advocate. S
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In arguing the application for the appllcant Mr "Mbula, Principal state
Attorney and Farida Sued, State :Attorney, dropped the 15t and 2" grounds
and argued the 3™ and 4t grounds only It was submitted by Ms. Sued
State Attorney that reepondepts) were employed at specific performance
contracts and not p'errnuénéntf éontracts as evidenced by exhibit SH1 that
was tendered by PW1 exhlbit SH4 that was tendered by PW3 and exhibit
TAN 1 that fwas tendered by DW1. State Attorney submitted that each
contract was ranglng for three months from 1% April 2017 to 30% April

2017.

Ms. Sued, State Attorney submitted that the Arbitrator erred in holding

that respondents were unfairly terminated because applicant did not renew



the contract while there was legitimate expectation for renewal in terms of
section 36 of the employment and Labour Relations [ Cap. 366 R. E. 2019].
She submitted that respondents were not employed on fixed term contract
but for specific task. She submitted further that, in CMA F1, respondents

were claiming to be paid notice, severance and compensatlon for unfair
/ '\.
termination and showed that the dispute arose on 30th Aprll 2017 State
T "

Attorney submitted further that the CMA F1 d|d notqshow that the dispute

included also other persons whose names are not lnxthe sald CMA F1.
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section 35 of Cap. 366 R.E. 2019 (supra) because their employment was

a ‘:-

for less than six months' ftherefore there cannot be unlawful termination.
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She argued further thq:c themmere fact that respondents worked for a long
( :\ n
time with ‘the(appllcantffat different time for specific task, does not

“

automatlcrallng‘g:naqge' the nature of their employment. She cited the case

N Lno e ; .
of Group fgﬁ-':l‘nternational v. Musa Maulid and another, revision
No. 428 gf 2015, High Court{unreported), Hussein Juma Ngobelo v.
China Railway Jiang Chang Co. Ltd, Revision No. 67 of 2015, High

Court{unreported) to bolster her argument. She concluded that arbitrator



assumed wrongly that several specific task contracts created legitimate

expectation for renewal of contracts of the respondents.

Ms. Sued, State Attorney submitted further that Arbitrator disregarded
the notice dated 22™ March 2017 (exh.TAN2) that was issued by the

applicant to the respondents informing them that there’ w1l| be no renewal
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when their contracts expires. She submltted that contracts of the
. /

respondents were terminated on 30% April 2017 z'on the date the contracts

expired and that, there was no room for Iegltlmate expectatlon to exist.
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State Attorney submitted further thatx Arbltrator awarded reliefs to the

respondents as if they were employed for permanent terms while they

f

were not. She submitted _that respondents were awarded notice,
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severance, and 127 months salary compensation. She concluded that in

1

terms of sectlon 13\of Cap 366 R.E (supra) the arbitrator erred.
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Ify-. opposmg .the application, Mbedule, advocate for the respondents,
submltted.‘ithat employment of the respondents started in 2002 although no
contract was tendered ta CMA to that effect. He argued that respondents
were paid salaries continuously (exh. SH5) hence a proof that they were

employed on permanent terms. Counsel submitted that Group six’s case



(supra) and Ngobelo’s case (supra) are distinguishable and not applicable

to the application at hand.

Counsel for the respondents submitted further that respondents were

paid on monthly basis though calculations were made on daily basis and
z"ﬁ
that respondents worked for more than ten years therefore théy cannot be
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regarded that they were employed for a speanc task Durmg his
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Counsel for the respondents éiteqﬁl?:ule 4(3) of the Employment and

Labour Relations (Code of Good Practlce) Rules, GN. No. 42 of 2007 as the

\'\ y
basis of renewing Ofi the contracts of the respondents. He however, further
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conceded that contracts of the respondents were for specific task and not

q

fi xed term ?errod and that their contract does not fall under section 36
‘\r__ \k 1]'
Cap. 366R E 2019 (supra).

In relation to the notice, counsel for the respondent submitted that the
notice did not give reasons as to why there will be no renewal of contracts

of the respondents. He argued that this violated the provisions of section



41(3) of Cap. 366 R. E. 2019 (supra) that requires a notice to give reasons.
He submitted that the notice therefore violated the principle of natural
justice for failure to give reasons and right to be heard. Therefore, there
was no justification for the applicant to terminate employment of the
respondents. Counsel for the respondents argued further that procedures

for termination were not followed because the notlce (exh TAN 2) was
issued prior to the parties entering the contract. \
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Counsel for the respondents were paid :s_e&ereﬁee by the applicant and
that the arbitrator properly awerdéd r',es:p‘érjdént's to be paid 12 months'
compensation but that it was nc\)'t‘;‘p'rqpe‘r‘ _f-or them to be awarded notice
pay. Q |

e
f‘k& T
WA, .

.,

!

In rejoinder, Ms.- S‘uec‘i"iStat'e Attorney submitted that respondents were
employed for specn‘" c task and none of their contracts exceeded three
months contract\ »She concluded that the contract between the parties
expired~a‘gr§matlcally. Responding on the argument by counsel for the
responden‘rs that the notice violated the principle of natural justice, Mr.

Mbula, Principal State Attorney submitted that the principle of natural

justice was not violated by the applicant.



Having heard submissions by both sides and examined evidence on the
CMA record, I have opted to start with the complaint that the CMA F1 does
not show that the dispute included also other persons whose names are
not in the said CMA Fl. I have examined the CMA F1 and find that

Innocent Shirima indicated that the dispute was flled by hlmself and 43

4‘ "\\ .. i
others. In fact there is an annexture to the said CMA F1 showmg that
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Innocent Shirima was appointed other appllcants‘,.'who. appended their

signatures on the document appointing him\in{iel,:rﬁs‘:gf E{ule 34(1) of the

Employment and Labour Relations, (Géfi'éFaI'""Re’cj‘dlations) GN. No. 47 of

2007 to file the dispute on behalf of 44 others who appended their

i

signature. The Form referred f.to in Rule 34(1) of GN. 47 of 2007 (supra)

relates to notifi catlon to: exerc1se organlzatlonal rights and it is supposed to

-.s-, \'

be filled by a Trade Un|on to notlfy the employer that they are seeking to

\\‘; N

exercise tPelr Eghts In short, the said section has nothing to do with filing
the dlspute before CMA. But so long as they signed the form indicating that
they are appomtlng Innocent Shirima to file the dispute at CMA on their
behalf, in the interest of justice, I hold that the dispute was properly filed

and heard. I therefore dismiss that complaint as it lacks merit.



It was submitted by the State Attorney that respondents were
employed for specific task but counsel for the respondents was of the
contrary view. Evidence of the parties at CMA gives the answer to this
issue. In his evidence Benedict Philemon Eriyo (PW1), testified that he
was employed in 1998 for the contract of three months -and- that later on
himself and others were issued a one-month contract He wentﬂon that
they were paid TZS 15,000/= daily but the money was pa:d at the end of
each month. While under cross examlnatlo‘n, -I?‘\\/.V.'L:a_}:lmltted that he didn't
have evidence showing that his employment §tai:'ted in 1998. He admitted

further that he was not employed.on pe’i;r.ria’rient terms and that at the end

of his contract he was paid. .‘ ’

On his part, Mr. Siraji-Omari Shaweji (PW2) testified that they had
three to 'Si\x‘..jﬁx_ed:;ttef_rm contracts renewable. While under cross
examinatioﬁ:~:RW2 --testiﬁed that they had six months' fixed term contracts

c' '
and not permanent contracts. He admitted that the last contract was for
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one month at TZS 15 ,000/= daily. PW2 testified that he was not employed
at permanent terms and that he was not terminated but the contract

expired automatically. When under re-examination, PW?2 testified that their
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contracts showed that payment were on daily basis, but they were paid

monthly.

Omari Mustafa Omari (PW3) testified that he was employed for specific

task contract at the contract of one-month renewable. While under cross

P

examination admitted that he was employed at a cqn}gact -of\pn/e.. month
renewable and that a notice that there will be no renev\‘ra\lk'wés issued.
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Eradius Justine Rwesimba (PW4) testified that ,\e'\féﬂr?'i‘.@nth was signing a
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contract and that they had expectation tq-.\re‘r-i’ev_\j‘:'t‘he contract, but they
. _’,.| s,

._‘,’\
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received termination letter.

j,'
These were the only ‘,.witrieSsesi}'lwho testified on behalf of the

respondents.
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On the other hahd Bruno Novart Tarimo (DW1) testified that,
respondentss were employed for specific task contracts as evidenced by
their.: contracts) (Exh TAN1) and that they had a one-month contract
renewable;f,.He testified further that; respondents were issued with a notice
informing them that there will be no renewal of contrcats (exh. TAN2 )
because applicant had no work for them to perform. While under cross

examination DW1 testified that respondents were paid severance pay

11



wrongly because they were not entitled because they had a three months'

contracts.

From the evidence of the parties, there is no doubt that respondents
were not employed on permanent basis. I have examined contracts of the
respondent and finds that their employments were’ for specdr c task.
Contracts of the respondents (exh. TAN 1) reads “Mlm TABA WA

MFANYAKAZI WA KAZI YA MUDA MAAI.UM (SPECIFI C TASK)."

t'» '\ .
-

With that evidence, the argument by counsel- for*‘-the respondents that
respondents were employed on. permanent terms dies a natural death.

Whatever the case, the mere fact that respondents worked continuously
with the applicant, that d_lq ‘ng_t change the nature of their contract as it

L
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was held in Group .six(sj_‘\baséf(supra) and Ngobelo’s case (supra). Since

evidence shb\vys_-:that "r_esp__‘_éndents had employment contracts of one month,
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I hold thatfi-they:Weéé not covered by the provisions of section 35 of Cap.

SRR
366 R‘.~‘.E,_ 2019 (supra) relating to unfair termination.

It was submitted by counsel for the respondent that there was unfair
termination, but State Attorney submitted that contracts of the
respondents expired automatically and that they were informed through

exhibit TAN 2 that there will be no renewal of their contracts upon expiry.
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Counsel for the respondent argued that the said notice violated section
41(3) of Cap. 366 R. E. 366 (supra) and the principles of natural justice.
With due respect to counsel for the respondent, unfair termination cannot
apply to an employee whose contract is less than six months as per section

35 of Cap. 366 R. E. 2019 (supra).
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The argument by counsel for the respondep\t_/jc}hat l;é:sk'p\gn.dénts were
issued notice of termination in violation of the |?WIS not correct. In my
view, and as it was testified by DW1, ther:;:::‘.i§>:;i}83fnotice of termination
rather an information to the respgn’deri‘té _t_\hét} t‘f.ié‘re will be no renewal upon
expiry of the contract. I have examlnedthe ;aid notice and find that even

regsons for non-renewal wés 'given namely that the contract is coming to

an end. Contracts of the respondents expired automatically.
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It was: heId by «the arbitrator that respondents had legitimate
expectatlon of renewal of their contract. A similar view was taken by
counsél--‘fg;i%ti’lé respondents. That view is not correct in my opinion,
because tl’lé notice is dated 22" March 2017 and states that the contracts
entered on 15t April 2017 but expiring on 30" April 2017 will not be

renewed. In my view, this was an advance notice to the respondent that

the contracts they will enter on 1%t April 2017 will not be renewed upon
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