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finding by the arbitrator is not legally justified because (i) the issue of
consultation does not arise when parties has reached agreement as
required by the law. That, according to exhibit. D4 and D5 parties

reached an agreement on 30 June 2017.

Ms. Bachuba further submitted that, in terms of Section\38(4) of
Employment and Labour Relations Act[ Cap. 366 R.E\%OIQ] read
together with Rule 23 (4) of Employment and Labour Féations (Code of
Good Practice) GN. No. 42 of 2007 providgs for-procedures to be
followed under retrenchment. One of th%g{:\:/procedures is consultation.
That, consultations were condticted hence the law was complied. She
submitted further that, in t(erms*ofzsgction 38(2) of .Cap 366, if there is
no agreement, the mattér must be referred to CMA. she went on that in
the matter at hand:~consdltation was done, and agreement reached and
neither p?ﬂby@érred the matter to CMA for Mediation as evidenced by
exhibit @@nd D5. Counsel submitted that respondents were paid
retreng\,h/nﬁ‘ent package in June 2017. To bolster her arguments, she
referred the case of Resolution Insurance Limited v. Emmanuel
Shio and 8 others, Revision No. 642 of 2019 where this court held

that, once employees are dissatisfied with retrenchment, they are

supposed to challenge at CMA before retrenchment is concluded. She
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audited account did not prejudice the respondents. She referred the
court- to the case of Tanzania Building works Limited v. Ally
Mgomba & 4 others Revision application No. 305 of 2010, where

it was held that employees had a duty to respond after being consulted

by the employer. /\\ o
Counsel for the applicant further criticized the arbitrator in,r%lding
that no consultation ‘was made, and that names of &mployees to be

retrenched were made prior consultation. Counselargued that there is
no law prohibiting employer to selectq@lgyees to be retrenched.

/;Q\\.j
Counsel for the applicant cited~Rdle 24(1) of the Employment and
N

Labour Relations (Code of Good@f‘ce) Rules, GN. No. 42 of 2007 and
summitted that the said ,Rﬁ[gbrequires employer to use fair and objective

criteria in selection S?\\\e:r./ﬁployees to be retrenched. She argued that

o

selection griterig were’ not disputed. She asserted that applicant was

N

suppos%d:to\pn@ve the case on the balance of probabilities and cited the

N

Cours\ﬁ/,A‘ppeal case of Paulina Samson Ndawavya v. Theresia
Thomasi Madaha Civil Appeal No. 45 of 2017 (unreported) arguing
that the case was proved to the required standards.

Regarding the 2™ ground, i.e., on relief the parties the parties

were entitled to, Ms. Bachuba, advocate, submitted that the relief that



was awarded to the respondents especially 12 months compensation is a
discretion of the commission as per Section 40(1) of the Employment
and Labour Relations Act [Cap. 366 R. E 2019] read together with Rule
32(5) of the Labour Institutions (Mediation and Arbitration s Guidelines)
Rules, GN. No. 67 of 2007. She argued further that arbitratorowas
supposed to consider extent of unfairness of retrenchmient;, She Vfént on
that no reason was assigned by the arbitrator in awalﬁing 12 months
salaries compensation. To support her argumgﬁt’,\s@ cited the cases of

of Felician Rutwaza v. World I/isio@gania Civil Appeal No.
213 of 2019 CAT, (unreported);So@ (SPRL) Ltd v. Njellumezza

N\
& another, revision No. 207@1 8 and Vedastus Ntulanyeka &
6 others v. Mohamed Trans Limited, Revision No. 4 of 2014 on

factors to be considen%d@hwarding compensation.

QN

On severan ~e§nd leave pay, counsel for the applicant submitted
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that, ther&i
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ne-dispute that the same were paid on retrenchment. She

@

oy
(o

AN
argued that,
g \\\//

and severance pay were improperly computed without referring to any

jal)

t page 14 of the award, the arbitrator held that leave pay

evidence to back up that finding. Counsel argued further that there was
no evidence to show which amount was correct and which was

incorrect. Counsel argued that arbitrator proceeded to make calculations












provides how severance pay must be computed and argued that
computation that was done by the applicant did not comply with that
provision of the law.

On the relief of 13 cheques, Mr. Joel submitted that, DW1 testified
that payment was done in accordance with terms of contract. He
argued that at CMA, applicant did not tender documeéto sho\ﬂ’) what
was paid to the respondents apart from empty words”He argued that
the proof of payment was attached for the 1ﬁ?§t<\§j/me to the affidavit
supporting this application. Counsel wg@rl’ that the same was not
tendered at CMA hence cannot(be @in this court in this Revision.
Counsel submitted that Rule 24(@he Labour Institutions (Mediation
and Arbitrations Guide]iné‘sii(ules, GN. No. 67 of 2007 read together
with Rule 28(1) of thgl@:b/dur Court Rules, GN. No. 106 of 2007 requires
the COurt-\{?ruse@MA records and not otherwise. To bolster his
argume&lt”,““:he Cited the case of Tanzania Railways Ltd v. Mwinjuma
s§\id(2015) LCCD 3.

A4

Furthermore, it was submitted for the respondents that, the

affidavit in support of the application shows that respondents were paid

half salary as 13 cheques while contract of employment requires full

salary to be paid. Counsel for the respondents conceded that,
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respondents entered into contract of employment with the applicant on
different dates and different salary.

In rejoinder, Ms. Bachuba submitted that it is not the requirement
of the law that, consultation should be done to all employees that is
why, agreement must not be reached by all employees. counsel for the
applicant distinguished the Tanzanite’s case (suprd)“that it /doesn’t
apply in the circumstances of this application. On rdhdom selection
criteria, she submitted that DW1 did not stg‘te%@t@t selection was at
random. Counsel argued further that alleg?tion that respondents were
given invitation letters at evening @s to attend the consultation
meeting is not supported by ev,@@. She distinguished Clare Haule
case and Ngindo’s cga%(supra) that they are not applicable as
consultation was coné\&c;:e/\:g“in the application at hand.

Ms. ~Bachuba—added that, applicant had a fair reason for
retrenct&r,r’%a,nd followed procedure for termination therefore IBM
c§}e\(\s/gpra) cannot apply. Regarding 13 cheques, counsel submitted
that DWl testified that respondents were paid 6 months because they
served the applicant for six months.

Having gone through rival submissions and evidence in CMA

record and find that issues to be determined are: -
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Retrenchment consultation meeting (exhibit D3), and the minutes for a

consultation meeting (exhibit D4).

I have considered the two documents namely, exhibit D3 and D4
and noted that, the invitation for consultation meeting was addressed to
the respondents by their names and not to all employeegf\Even;the

minutes of the consultation meeting which was also addresséd to a

N

particular employee (exhibit D4 collectively), there was no disclosure of
the relevant information concerning the%tended retrenchment

especially the criteria used for selecting t(ﬁe\gmployees to be retrenched.

=/

Reasons for their selection as@edwn the minutes shows that the

respondents’ positions were redundaﬁl%. That was not a fair cause for the

<

selection. This was als%git;h)%pgsition in the South African case of Justice

Qalukwenza Siridaneé—& Another vs. ABV Brands (PTY) Ltd,

D1167/2017 Where it was held that: -

"The a@cants are justified in complaining that there was no fair process
andvthat they were selected for retrenchment simply on the basis
that the respondent decided that their positions were redundant
and that they have therefore been selected for retrenchment. In conclusion
the respondent failed to juslify its selection criterion as fair and objective.
The respondent failed to meaningfully consult with the two applicants. The
respondent failed to justify the dismissal of the two applicants as

substantively and procedurally fair”. (emphasis is mine)
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Regarding the 2™ issue, Ms. Bachuba counsel for the applicant
submitted that respondents were paid severance pay, leave pay and 13t
months cheque. However, the arbitrator awarded them again without
any proof as to what was miscomputed. Mr. Joel did not dispute the

payment as he just' said the same were wrongly computed. o

I have examined the CMA record and find that it 'ig}nd\i%puted that
severance pay and leave pay were part of the retrenchment package.
There is no doubt that, the same were paid t‘(g? the*respondents. There
is no evidence in the CMA record showi’ﬁg@at respondents dispute to
have been paid. Dannyclaus Mushumbusi (PW1) in his testimony stated
that computation of severance\payﬁ was done by dividing factor 30
instead of 26 but there€is nle:\proof on record to substantiate that claim.
However, the arbitﬁto%fc?ﬁd that the same were improperly computed.
I have keé\nlf’ﬁ\eruseﬂ the records especially the CMA proceedings, I did
not cor%gr&ss with the evidence showing how improperly the
payme,gy‘were done, and what was the difference claimed by the

respondents. On such basis, I guash and set aside the arbitrator’s order

regarding severance pay and leave pay.

Regarding the 13% month cheque, the employment contract (exhibit

D1) shows that respondents were entitled to the 13 Month salary in
18



November/December of each year. In his evidence, DW1 stated that
respondents were paid six months because their termination was at the
mid of the year. That evidence was not shaken. More so, respondents
did not bring evidence at CMA disapproving what was stated by DW1. I
therefore see no justification to disturb that solid evidence. With éhat
uncontradicted evidence of DWI1, the arbitrator 4& tof order
respondents to be paid 13t cheque which they were”already paid. I

therefore, quash, and set aside the arbitrator

cheque. @
(N

A

Further to that, having felnd that/the procedure for termination

rder of 13%" month

Nt

was not  adhered, the arbitratorjéwarded respondents 12 months’
salary as compensationQ\Ifind the same to be too excessive because
termination was fair<substantively. When termination is substantively fair

but proce%u@unfair, the remedy cannot be like the one provided

under S@on 40(1)(c) of Cap. 366 R. E. 2019 (supra). This was

NG

a)

empha\s;zed by the Court of Appeal in the case of Felician Rutwaza v.
World Vision Tanzania, Civil Appeal No. 213 of 2019, CAT at

Bukoba (unreported). Where it was held that; -

“..Under the circumstances, since the learned Judge found the reasons rfor

the appellant's termination were valid and fair, she was right in exercising
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5. Joachim Ferdinand Monorua whose salary was TZS 2,979,000/=

per month will be paid 2,979,000 x 3= TZS 8,937,000/=.

6. Yule Anna Masawe whose salary was TZS 2,344,000/= per month
will be paid 2,344,000 x 3= TZS 7,032,000/=.

8, A

7. Marygloria Aksante whose salary was TZS 2,344,000/= pe\;‘rym%nth
will be paid 2,344,000 x 3= TZS 7,032,000/=.

7

8. Abdallah G. Mbwana whose salary wgs%g‘@) 2,979,000/= per

month will be paid 2,979,000 x 3= T<§*>zz,937,000/=.
. . _ f\\
9. Wilbert P. Manjonda whbse ..%Lg/w was TZS 7,100,000/= per

month will be paid 7,100,00_@5%: TZS 21,300,000/=.

10. Pauline Em\iIQ\K'_yendesya whose salary was TZS 2,344,000/=
per month \A/:'iT’FBe baid 2,344,000 x 3= TZS 7,032,000/=.
11.

w /Salewa whose salary was TZS 2,344,000/= per month

@ald 2,344,000 x 3= TZS 7,032,000/=.

12. Vicent Kibona whose salary was TZS 3,500,000/= per month

will be paid 3,500,000 x 3= TZS 10,500,000/=.

13. Amos Mnanka whose salary was TZS 5,475,000/= per month

will be paid 5,475,000 x 3= TZS 16,425,000/=.
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