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particulars of this count was that respondent absented herself from duty
without permission and or acceptable reason for one month and twelve
days from 25% March 2015 to 12t May 2015 and (ii) major breach of the
University of Dar es Salaam Code of Conduct contrary to section 2.4.4(c)
and 3.3(f) of the University of Dar es Salaam Codé @uct.
Particulars of this count were that respondent decided to be,away from
her employer’s business for one month and twel(vg:g@ from 25% March
2015 to 12t May 2015. On 26 May ZOIS&esgndent acknowledged
that she received the disciplinary charﬁé\onwlsih May 2015 and wrote
her defence on the charges tii\at were” levelled against her. In her
defence to the disciplinary charge, respondent stated that she travelled
from Dar es Salaam@ Kagera to attend her ill mother then to the
United Kingdom {0 her three children who were schooling there. She
stated furti%e@actuon was driven by necessity and find herself obliged

r\underu:luty to take care of her family. She therefore prayed the
applicant to see her situation as unigue and that she was not a habitual

offender. The disciplinary hearing was conducted, and the respondent

was convicted and consequently terminated from employment.






In rejoinder, the legal officer of the applicant submitted further
that the respondent can refile the matter with an application for
condonation. Mr. Mselewa went on that there is no rule which allow

refiling the matter without following the procedure.

Having heard submissions of both parts, Hon. ?s\“ay,/‘a\@@tor,
ordered that the ruling will be on 2™ June 2016. Delivering, his ruling,
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the arbitrator held:- {Q&

“There is no dispute that the CMA Ff\was\},s:'_c]ned by one Alfa
Chapalama the legal officer instead of com%/a/@nt Dorothy Phumbwe. In
terms of section 88(6) of ELRA, 2004 arbitﬁ;;a?//ls enjoined to deal with
substantive justice with minimu(n of le_?a/—téchnicality. In the commission
considered (sic) opinion the “omission Is curable by requiring the
complainant to properly sig(r? the form and thereafter matter will proceed.
The complainant who is%portedly out of the country is given the period of
30 days to sign the- CMA:_Q},’\ It is so ordered.”

On %”lf@u\gust 2016, Mr. Rahim Mbwambo, counsel for the
respond@qported that the respondent has signed the CMA F1. Having
SO repg\_r,/té‘d, the arbitrator scheduled the matter for hearing. The matter
was adjourned several times but on 15™ October 2017 Rose Raphael

Ngeve (DW1) testified on behalf of the applicant. Thereafter the matter

was adjourned several times as it was reported that the respondent was









F1 on 16 December 2016 that is 5 months after the order that directed
her to file a new CMA F.1 within 30 days. She argued that there was
defiance of CMA order by the respondent. She submitted further that
respondent did not file CMA F2 applying for condonation. She went on

that since the complaint by the respondent was unfair te“rmin@tion,oshe
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was supposed to file the dispute at CMA within 30 days fromsthe date of
termination. The learned State Attorney argued fﬁr?h\grﬁ that, the dispute
was heard out of time without condonation and that it was time barred.
The learned State Attorney cited the, éase Sf-'f;'he Export Processing
Zones Authority v. Musa ﬁ@éhambi, Revision No. 632 of
2019 (unreported) HC; University of Dar es salaam v. Amos
Lazaro & 3 Others;\R?jrision No. 782 of 2018 HC; (unreported),
Fortunatu S. N;@aria Paul v. Permanent Secretary, Ministry of
Home Aﬁair%d Attorney General, Civil Appeal No. 37 of 2014,
CAT (un/i"g@r-ted) to the effect that, a matter filed out of time, the
order/nulfﬁg/award arising therefrom is null and void. She further cited
Rule 10(1) of the Labour Institution (Mediation and Arbitrations
Guidelines) Rules, GN. No. 64 of 2007 that the dispute was supposed to

be filed within 30 days from the date it arose namely the date of



termination. She concluded that as there was no condonation and that
CMA had no jurisdiction and prayed CMA proceedings and the award
arising therefrom be quashed.

Ms. Rutashobya, learned State Attorney argued the 2™, 3™ and 4%
grounds together. She submitted that the respondent co“mm‘/i'%\ted é\ross
absenteeism for more than five days without justification. That,
according to the evidence, respondent finished é\e?\\\lng on 13% March
2015 and was supposed to report on duty ofy25%\March 2015. Learned
State Attorney submitted further that,/responde}nt did not report back to
work but that on 18" March 20,@c‘brding to exhibit D4, respondent
prayed permission to go té”Bukoba. But instead of going to Bukoba,
respondent went to tthJ\Jnited‘ Kingdom (UK) without permission. State
Attorney went on@on 17t April 2015, head of department wrote a
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letter asklng:tQa> ﬁspondent whether she resumed work, but she did not
reply. @Attorney submitted further that on 239 April 2015
resp\>d<{ﬁt wrote a letter praying one year leave without pay but was
not granted. Learned State Attorney prayed the application be aliowed.

When asked by the court as whether it was proper for the

arbitrator to order a new CMA F1 be filed while 30 days while the time



within which to file the dispute has elapsed and without application for
condonation, learned State Attorney submitted that it was not proper.
Learned Sate Attorney submitted that the arbitrator upheld the
preliminary objection indirectly which is why he ordered a new CMA Fi
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be filed. State Attorney submitted that arbitrator was supﬁose/ﬂ\\t\o/struck

out the dispute and that the new CMA F1 was filed withoutxgondonation
and the dispute was heard while CMA having no (j%\c@ﬁon.

Mr. Rahim Mbwambo, learned coufisel\for the respondent,
responding to the 1% ground, submltted that it is not true that the
matter at CMA was time barred\(because the dispute was filed within 30
days. Learned counsel subiitted that respondent was terminated on
22" January 2016 as\%termination letter (exhibit D9) and that the
dispute was filed @“‘ February 2016. Counsel submitted further that
Rule 10(1%@N0. 64 of 2007 (supra), requires the dispute be filed
within 30 us from the date of termination and that since the same was
fi le>\on\/19th February 2016 it was within time. During his submission,
counsel for the respondent conceded that the CMA F.1 that was filed

19t February 2016 was signed by a legal officer and not the respondent.

Learned counsel for the respondent submitted further that on 6 August


















