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In 2013, applicant employed the respondent as her accountant. On
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29% December 2019, appllcant \served the respondent with termination

~y
' ! N
\'\'. W

letter on ground that'fhe. commltted gross misconduct, gross professional
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negllgence and, occasmned loss to the applicant. Respondent was

. \‘ “
aggrleved by the, termmat|on of his employment, as a resuit, on 9" January

-'l_/\ ..J

2020 he f' Ied»labour dispute No. CMA/DSM/ILA/16/2020 before the
Commission:for Mediation and arbitration (CMA) at Ilala claiming to be paid
TZS 126,000,000/=for unfair termination. On 20" November 2020, Hon.

Mourice -Egbert Sekabila, arbitrator, having heard evidence of both sides,

delivered the award in favour of the respondent that termination was
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unfair both substantively and procedurally. The arbitrator awarded
respondent to be paid (i) TZS 33,600,000 as 24 months' salary
compensation, (ii)TZS 1,400,000/= as one-month salary in lieu of notice,
(iii) TZS 2,261,538/= as severance pay for six (6) years all amounting to

TZS 37,261,538/=. .

Applicant was unhappy with the said award, as a‘(resulp_, _she‘filed;;this

application seeking the court to revise it. In thé}‘: affidavit Sf;\,Benjamin

=.~.>-. \_.‘. .

Mtwanga in support of the notice of applicatig_nf‘fhg réiée_dj four grounds

namely:- P
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That the arbitrator erred in ‘entertaining the . matter which it had no
RN s i
Jurisdiction because the matter was filed out of time without condonation
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form.
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The arbitrator erred in ho/d/ng that the respondent was unfairly terminated
from his ernp/oyment bas;n;yko‘n disciplinary hearing proceedings which did
not happen and had no praof of happen/ng

The arbftrator erred in /aw and facts in deciding awarding compensation of
24 montns salary w?thout giving proper standing on the law to substantiate
. the award S

That the award is unfawful, ilfogical, and irrational.
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The resBEindent filed both the notice of opposition and a counter
affidavit resisting the application. In his counter affidavit, respondent
deponed that termination of his employment was unfair both substantively

and procedurally.



When the application was called for hearing, Mr. Benjamin Mtwanga,
Advocate, appeared and argued for and on behalf of the applicant while
Mr. Yohana Ayal, Advocate, appeared, and argued for and on behalf of the
respondent.

In arguing the application, Mr. Benjamin Mtwanga,,learned counsel
for the applicant, dropped the 1%, 2" and 4t grounds of reV|S|0nAand
argued only the 3 ground that the arbitrator erredﬂ in law ‘and fact in
awarding compensation of 24 months’ salary in the disreg'ard of the law
and facts of the case. Counsel for the appllcant submltted that at page 14
of the award, the arbitrator held that respondent started to work with the
applicant in 2013 and found t'l'!)at 12~m‘ont‘h’s salary compensation was not

A

sufficient. Counsel for the':iapoiicant submitted that employment of the
oo N

respondent commenced on 1St Aprll 2018 and not 2013. Counsel submitted

that the par‘t\les had ;—;r xed .kterm contract of one-year renewable therefore
the award ofx 24 months was based on wrong assumption because
respondent had only worked for one year and five months.

Counsel for the applicant submitted further that, Arbitrator found that
termination was harsh and inhumane warranting compensation beyond the

minimum stipulated in the law. Counsel argued that, that reasoning was

not supported by evidence on the CMA record. Counsel went on thaf;
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Arbitrator used his discretion in awarding 24 months not judiciously and
that the award was issued in violation of Rule 32(5) of GN. No. 2007.
Counsel for the applicant submitted that 12 months would have sufficed as
compensation for unlawful termination of the respondent.

On the other hand, Mr. Yohana Ayal, learned counsel, for the
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respondent submitted that respondent started to work wrth apphcant in

November 2013 as it was testified by the respondent at CMA That
evidence was unshaken during cross examlnatloane argued further that,

submissions that respondent started to work W|th appllcant in 2018 is not

supported by evidence because |t |s subm|551ons from the bar. He went on
that, the parties entered a fi xedncontract ofd.three years but the record does

not show the nature of contract between the two.
\ . \?‘ x'-
Counsel for thefrespondent ‘also submitted that, the arbitrator was
A, «,

correct in awardlng 24 months salary. Counsel went on that, respondent

was reported to Msrmba2| Police Station and that, while investigation was
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still un‘de_r.L wa’y;‘-_’.respondent was terminated. Counsel for the applicant
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submitted that there were allegations of theft of USD 1,000 but later, the

\

amount became more than that. Counsel for the respondent submitted
further that, respondent was merely mentioned by a colleague called

Kanon to have received a portion of proceeds of money stolen from the
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applicant. Counsel for the respondent submitted that it was harsh to
terminate applicant and send him to police. Counsel for the respondent
submitted that, that was contrary to Section 37(5) of the Employment and
Labour Relations Act [Cap R.E. 2019]. Counsel went on that, respondent

was terminated without investigation hence no procedure was followed He

\\

cited the case of Festo Ngozi Ndalemye & Another'v. I(mght Support

Limited [2013] LCCD 156 to support his argument and added that the

\ I
same amounted to double jeopardy. He submrtted tn\at‘ it» amounted to
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double jeopardy because dlsuphnary proceedmgs ‘were held before

T e

conclusion of criminal |nvest|gat10n. Counsej for\the respondent submitted

‘.

that the employer is barred to ;e,rmfnéte.__.thé ‘ernployee before conclusion of

criminal investigation. Counps.'el-"Smeitted that, termination of employment

o
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before conclusion of cr|m|nal case was inhumane.
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Counsel for\the respondent submitted further that, arbitrator properly
N \\
exercrsed h|s~‘d|scret|onary powers because, termination was both
™ \

substantlvely and procedural unfair. He cited the case of Isaack Sultan v.

-~

North Mara Gald Mines Limited consolidated Revision No. 16 and
17 of 2018 (unreported) and argued that, employee in the said case, was
granted 90 months compensation. He insisted that 24 months

compensation granted by the arbitrator to the respondent in this
5



application was proper. He further cited the case of Desktop Production
v. Joyce Dionise Katto, Revision No. 103 of 2019 to support his
argument that employer had an option to report the matter to police and
suspend employee on full pay until determination of criminal charges, or,

to institute disciplinary proceeding against employee before-. initiating
py ol

criminal charges. He prayed the application be dismissed. ™. x
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In rejoinder, counsel for the applicant had nofijihfg material’to help in
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determination of the application at hand. AN
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Having heard the submission of,,_tgpfﬁi""_sidésf,_jaiﬁd scrutinized the

evidence on record, the only iés’@e to".be aétle}'fﬁined by the court is
whether; respondent was entitled to "'(':prnpélﬁlsation of 24 months' salary or

P .,
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not. N
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As pointed hegéiﬁét;é}/e{;;qu&;el for the applicant dropped all other
grounds and\arguedonlythe ground relating to compensation of 24
months' salgﬁléQS'Fdéd‘)to the respondent. In arguing this ground, counsel
for the xappllcant submitted that, employment of the respondent
commenced on 1St April 2018 and not 2013 because the parties had a fixed
term contract of one year renewable therefore the award of 24 months
was based on wrong assumption because respondent had only worked for

one year and five month. It was submission of counsel for the applicant
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that 12 months would have sufficed to compensate respondent for
unlawful termination of his employment. On the other hand, it was
submitted by counsel for the respondent that submissions that respondent
started to work with applicant in 2018 is not supported by evidence as it is

submissions from the bar. Counsel for the respondent-submitted that

s
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parties entered into a fixed contract of three years gltﬁ“o\l‘_‘[g‘h tI‘l“eif\rggord

does not show the nature of contract. Couns%;l "ffor the réspondent
maintained that arbitrator properly exercised his.&is’_‘cr\eti'o'ﬁi-i_r_n awarding the

respondent 24 months' salary compensation. . . ¥
- l: .'-‘-' A tes

With due respect to both co__lij.r-{s.el for“-‘t.het;apﬁlﬂilc':ﬁant and respondent. I
have examined evidence of bq;h_ sndesandﬁnd Lhat no witness from either
side who testified that the ':bé&iés had a fixed term contract of two years
commencmg on 15t,Apr|| 201§ \or that they had three years fixed term
contract. Evrdence of both parties shows that their employment
relat\i.gnshipjstgir\t\gf:l;;i\r.._]‘, 2013. I have examined CMA record and find that
there.fé;'a}(.:op&ii\ot‘%}éontract showing that on 1% April 2018, parties entered
one-year ﬁxed :term contract renewable. Unfortunately, the said one-year

fixed term contract was not tendered in evidence and that no witness

referred to it. As the said contract was not tendered, it is not evidence, and



I will not use it. More so, as there is no withess who testified that the

parties had a fixed term contract, I will also disregard those submissions.

It was submitted by counsel for the applicant that 24 months' salary

compensation was harsh and, in his view, 12 months' salary compensation

would have sufficed. On the other hand, counsel for the respondent was of

the view that termination of the respondent was lnhumane hence he

deserved to be compensated 24 months' sa!eljy’\a\nq that arbltrator

exercised his discretion properly. LNRYN
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In awarding the amougit;"v'“ihe\'\"- respondent was entitled as

compensation, arbitrator exercise‘d“ his di'éEfetionary powers. In this

f .

application, I will be gwded byithe deC|S|on of the Court of Appeal in the

case of L yamuya Constructlon Company Limited v. Board of

Reglstered Trustees of Young Women's Christian Association of

Tanzanla, C‘lwl Appllcatfon No.2 of 2010 it was held that, discretional
< .,
\ { f \. .

powers\ must be' exercnsed according to the rules of reason and justice,
and not accordlng to private opinion or arbitrarily. In the case of MZA RTC
Trading Company Limited v. Export Trading Company limited, Civil

Application No. 12 of 2015 (unreported), the Court of Appeal held: -



“... judicial discretion is the exercise of judgment by a judge or court based on
what is fair, under the circumstances and guided by the rules and
principles of law ...” (Emphasis is mine)

I have examined the CMA record and find that there is no material
or reasons justifying the arbitrator to exercise his discretionary powers to

award the respondent 24 months' salary instead of the mlntmum of 12
‘\(,r' \‘ \
months' salary provided for under section 40(1)(c) of the Employment"and

\-_;-‘.

Labour Relations Act [cap. 366 R. E 2019]. In the case of Veneranda

N A

Maro and Another v. Arusha Internatloqal anfgr\ence Centre, Civil
Appeal No. 322 of 2010, CAT(un report‘éd}‘,’. it"\?vas_fﬁélci that:-

“..although the prescribes the m/nlmum amount o be awarded as
compensation for termination WhIC/7 s not /ess than twelve months” salary, it is
settled law that the arbftrator or the /abour”"Court has discretion to decide on
the appropriate award fcompensat/on which could be over and above the
prescriped minimum.. However the discretion must be exercised Judiciously
taking /nto account a// the factors and circumstances in arriving at a justified
decision. Where d/scret/on Jls not jUdICIOUS/y exercised, certainly, it will be
/nte/fered w;th by the h/gher cou

\ > .

In" Veneranda s case (supra), the Court of Appeal gave out
cwcumstances that can justify the superior court to interfere the decision of
the lower court. The Court of Appeal gave a guidance that on revision, the

High Court is required to consider if the arbitrator evaluated evidence, facts



and circumstances and whether the decision under revision was judicially
correct or not.

In the application at hand, the arbitrator was of the view that
termination of employment of the respondent while criminal investigation
was going on was inhumane. In my view, that alone oennot,fgmount to

inhumane. Section 37(5) of the Employment and L'éboor;_ Belatio‘ns‘-'_-.Act
[Cap. 366 R. E. 2019] provides:- [N

rv

“37(5) No disciplinary action in form of pena/ty, term/natfon or dismissal
shall lie upon an employee who has been charged\ WIth a criminal offence
which is substantially the same until_ f' nal determfnatlan by the court and any
appeal thereto”. T
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I have read the evide_hce of .T imothy Paulo Mwita (DW1) the

respondent and find that- he adm|tted under cross examination that there is
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no pending crlmlnal case |n court Respondent stated further that, he does
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not have a proof that there is a police case against him. That admission of
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the respondent tells all:’ It was not proved by evidence that at the time of

Bl

term|nat|0n of employment of the respondent, there was a criminal case
pending in court. In my view, the arbitrator erred to award the respondent
24 months' salary on ground that termination of the respondent was

inhumane as he was terminated while a criminal case was pending. In fact,

as conceded by the respondent in his testimony there was none. Even if it
10






