





1. That the arbitrator erred in law and facts by entertaining the
respondent’s complaint for unfair termination while the respondent was
still serving his probation period while fully aware that CMA has no
Jurisdiction.

2. That CMA had no jurisdiction to award reliefs granted the respondent
who was the probationer and had only worked for less than six months.

3. The arbitrator erred both in law and fact in holding that applicant
breached the fixed term contract.

4. That the arbilrator erred both in law and fact by iss'ui/% tﬁe ?;va%
beyond 30 days contrary to section 88(9) of the Empio yé:e}nE and Labour
Relations Act [cap.366 R.E 2019] / \Q

5. That the arbitrator failed to evaluate and give wefght\\?gdence adduced
by the applicant that respondent absconded ﬁ'om work for more than
five days without permission that may{constituté serious misconduct
leading to termination.

6. That arbitrator failed to con?‘fger tl@t_.,}»the respondent breached the
contract and filed the complaintg@m’éturely.

7. That arbitrator erred in Q{éw and fact by relying on oral evidence of the
respondent that he was attend/ng to work place while there was plenty
evidence /nc/udln’\ af) of the respondent that he was not in regular

N

8. Thabqr?itratoﬁerred in fat and law when he failed to take judicial notice

attendance.

that the\_r_ESpondent prematurely terminated. his employment and
pr?atlge@ filed the complaint at CMA.

QQ. That—th)e arbitrator erred in law and fact in holding that employment of
thé respondent was orally terminated and disregarded the terms of the
contract which expressly provided that termination of the employment
shall be in writing.

10. That the CMA erred in law and fact when it agreed that there was an
oral termination of employment on 11.05.2019 despite the available
evidence to the contrary by way of a lelter from the managing director.
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that a probationer employee is protected and that can only be

terminated upon following termination procedure.

On the 2™ ground that arbitrator erred for not holding that
respondent absconded, counsel for the respondent submitted that on
divers’ dates between 4% May 2018 and 11%" May 2018 respondent
travelled from Songosongo to Dsm to the headquarters%he appllcant

t meet
$XO< 2 but dld not me
2018 r
informed that applicant does no longer inter%\ing to continue with him,
A

Counsel submitted further that at OM\\@/jpplicant did not tender any

proof of abscondment. Counsel(c:@’ﬁis court’s decision in the case of

to submit a monthly report for the month of Apri

the head of the department. That, on 11" May espondent was

)

~—,

National Microfinance "B(gnk v. Neema Akeyo, Labour Revision
No. 35 of 2017 (un%@ted) to bolster his submission that to prove
abscondme@,app]@t was supposed to tender attendance book. and
that he fid not” manage to meet. Counsel submitted further that
ap"blicant bfeached the contract by terminating employment of the
respondent orally. Counsel for the respondent submitted that all cases
cited by the applicant are distinguishable because they relate to binding
of the contracts and not abscondment. Counsel prayed the application

be dismissed.



In rejoinder written submission, counsel for the applicant reiterated
that contract of the respondent was not orally terminated on 11% May

2018 and that respondent was terminated on 30™ May 2018.

At the time of composing the judgment, I carefully read the CMA
record and find that when Jackson Jeremiah (DW1) was testifying in
chief, applicant sought to tender email printouts, but 6r}e‘é/;))onde\rg/’cr»'r?za)ised
objection that applicant did not follow procedure Eid down under
section 8 of the Electronic Transaction Act No./13 \Sf:ZOlS. Counsel for
the respondent submitted that applicant was\s%ﬁgposed to lay foundation
on how the said emails were ggmer@how they were stored, that
there was no possibility for theg\saa\j-g//.‘data to be altered by any other
person and that app[icant‘“v@@ supposed to file an affidavit as a proof
thereof. Counsel for thexqpphcant conceded to the preliminary objection.
The arbltrator lssued an order rejecting reception of the said emails.
When couél{))the respondent was cross examining DW1, he prayed
terontra(dlct him using the said emails as the result the arbitrator
granted the prayer. Counsel for the respondent asked DW1 to read
email dated 30% May 2018 headed “call for disciplinary hearing
committee hearing authored by DW1 forwarded to the respondent.

counsel for the applicant asked DW1 whether can tender the said email

as exhibit to support his evidence or not. DW1 replied in the negative on
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