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Rose Ongara, the; 1St appllcant Jane Kijazi Nchimbi, the 2" Applicant
b
)
and Godfrey Semwenda\ “the "3 applicant, on divers’ dates entered into a
(\ f’r\ ~ \./‘)/"

three years_ f xe\ckl terjm contract of employment with the respondent. The

."; ‘\‘s‘ \ -

three:.years ﬁxed term contract of employment between Rose Ongara, the
1t appI\iE\:"“ag‘fC‘and the respondent started on 1%t July 2013 and expired on
30% June 2016. The three years fixed term contract of employment
between Jane Kijazi Nchimbi, the 2" applicant and the respondent started
on 1t May 2013 and ended on 30% April 2016 while that of Geofrey

Semwenda, the 3 applicant started on 12" May 2013 and ended on 11t
1



May 2016. It is said that six months' before expiry of the said three years
fixed term contracts of employment, applicants, in terms of article 19.1 of
their fixed term contract, notified the respondent their intention of renewal
of the said contract as required, but the later did not reply. It is said that

applicant continued to work even after expiry of their fi f;gced term contract

< “\
believing that their applications for renewal was \grantedffby the
\\.

respondent. It is said further that, in July 2016 respondent asked the

applicants to sign a Six (6) months' fixed term of employment instead of
. w\ T

renewing the said three years erd~~:term contracts of employment.

(.-,:i l |

Applicants declined to sign the: sald six: months fixed term contracts of
Y

* ‘ L. .-'31"
- -'

employment. .
ploy Q"E

On 294 November*w2016 applicants filed labour dispute No.

v'

CMA/DSM/'I; EM/E?O{ZIO/?4/2017 before the Commission for Mediation and
Arbltratlon[ henfetokh ;CMA at Temeke claiming to be paid TZS
3, 280 450 51\41:;}2 on ground that respondent breached their contracts. In
the CMA Q¥ Dar applicants showed that the dispute arose on 14t July 2016.
Together with the said CMA Fl1, applicants filed an application for
condonation. On 11% February 2019, Hon. Massawe Y, arbitrator, having

heard evidence of the parties, issued an award that the applicants

terminated contract with the respondent and that they did not follow
2



grievance procedures provided for under the Employment and Labour
Relations (Code of Good Practice) Rules GN. No. 42 of 2007 and dismissed
the claims by the applicants.

Aggrieved by the said award, applicants filed this application seeking

the court to revise it. In paragraph 3.6 of the affi dawtfj!n /sy»p‘)port of the

A\
application sworn by Kalaghe Rashid, advocate, he deponed thatf at CMA

\\
applicants were seeking compensation for unfair® termmat:on In the said

nl'.‘ '\\ -

affidavit, learned counsel for the applicants, deponed and raised seven(7)

N
o \\"‘-. \\"
e T
S A \.

grounds namely:- e N

T, * o .
- 2 ~ N

1. The honourable arbitrator mlsconce/ved the] fact that the grievance was
reported to the management but remalned unresolved.

2. The honourable arbitrator: amved at a deasron without analyzing and giving
consideration to the s:x\mg\nths contract which the employer issued to the
employee that resu/ted "o breach of Employment contract.

3. That ths honaurab/e ?rb/tratar in the award misconceived the fact that the
complamt- before‘the commission did not bar the Board (Employer) from
dea//ng\ w:th““lhe complaint.

4> \The CMA award has material irregularities and ilfegalities since the arbitrator

\mffcqnce/ved that the complainant/applicants did not follow the grievance
proaeéures

5. The honourable arbitrator erred in law by disregarding the notice issued by
the complainant to review the contract (P3, 712, P19) manifested the
intention to continue with the employment.

6. That the honourable arbitrator’s award did not focus on the circumstances

which caused employment of the applicants fo cease.



7. That the commission for mediation and arbitration (CMA) award was

procured with material irregularities and illegalities.

The respondent opposed the application and in so doing filed the
counter affidavit sworn by Erigh Rumisha, State Attorney. In the counter

affidavit, Mr. Rumisha deponed that applicant c[alme(i/compensatton based
on breach of contract and not termination of contracts of ;\mpl\?;/%ént
When the application was called for hearlng,'“.M/; Kalagh: Rashid,
Iy J
Advocate, appeared and argued for the appllcants whlle the respondent
Ry ’| O

‘\

was represented by Erigh Rumlsha State Attorney
In arguing the 1% ground of reVISlon namely, that the arbitrator

arrived at her decision WIthout takmg into consideration that the six
{-..\ \“-
A \
months contract was I not valld at'that time, Mr. Rashid, learned counsel for
“ -~ .__- S _.‘. /
the apphcants submltted}that applicants and respondent had a fixed term
\\ £ _‘\\. ol

-.._".r

contract that commenced on 1%t July, 2013 for 1% applicant ending on 30t

p ,,\ T

June;::ZO 16 i~Th'is"was three years fixed term contract. That the three years
fixed terr; égntract of employment for the 2™ applicant started on 1%t May
2013 and expired on 30% April 2016. That, the three years fixed term
contract of employment for the 3 applicant commenced on 12" May 2013
and expired on 11%" May 2016. Counsel for the applicants submitted that

applicants were terminated on 19% July 2016, but he conceded that there
4



is no termination letter. Counsel for the applicants submitted further that,
after expiry of the said contracts, applicants initiated renewal of contract
but respondent did not respond as a result, applicants continued to work
and continued to receive their salaries. Contrary to their expectation, they

received a contract showing that their contracts were/ renewed for six
months only. Counsel for the applicants submitted that apphcantsf\‘r'@’ere ina
dilemma whether; their contracts were renewed for SiX m(\):nths or three
years. During his submissions, counsel for the» a.;;i:)hcents jconceded that no

contracts of three years were served to the applicants Counsel argued that

'\

by virtue of clause 19(1) of their: employment contract (exh. P1), there was
. i‘w

an automatic renewal of the contract»The act of the respondent to require
L

.\ |
the applicants to sign. a'~~‘six‘-n_~10nth contract amounted to breach of
i.1>

e \\
- R

A w
July 2016 whefn appllcants were served with six months' fixed term

—

contracts (of{ employment counsel submitted further that the dispute was
\,,

filed at CMAzon 28" November 2016 and that CMA F.1 was signed by Rose

Ongara, the 1%t Applicant alone after she had obtained mandate from other

applicants on 24t November 2016.



On the 2" ground, Mr. Rashid, counsel for the applicants submitted
that arbitrator did not take into consideration that applicants reported the
dispute to the management as part of grievance procedure and that the
same remained unresolved. Counsel submitted that by failure of the

respondent to respond to the applicants’ letters means/that sshe was not
a0 / ‘\

fl

ready to solve the dispute internally. 2N 3\ -\\:;;?

\

On 3" and 4% grounds, counsel for the ébp’)]‘icants stibmitted that
RN

S »,

arbitrator failed to consider the fact that appIigé\'h‘tg_ha\d"ihtention to renew

the contracts. Counsel submitted that.«apsli\cants\’notif ed the respondent

that they had intention to renew the contracts six months prior expiry of
N, 5

A

their contracts. Mr. Rashid submltted “that there was automatic renewal of

the said three years fixed térm -contracts after failure of the respondent to
e AN N J.

respondent to the (notlc?)s "of renewal of contracts by the applicants. He
i \ {,--':: . s y

submitted that employer/respondent was supposed to reply to the notice of
,4-'"\ \ - ‘
7

app[:cants |nform|ng them that she is not willing to renew their contracts.

N}
CounseI\f\gr/ the applicants cited this court’s decision in the case of
Kinondoni Municipal Council v. Maria Emmanuel Rungwa, Revision
No. 375 of 2019 (unreported) to support his argument that, that failure

to reply by the respondent amounted to automatic renewal of the said

three years fixed term contracts. Counsel for the applicants submitted
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further that there was legitimate expectation of renewal of contracts of the
applicants.

On the last ground i.e., that arbitrator misconceived the fact that the
complaint by the applicants at CMA did not bar the Board from dealing with

the complaint internally. Counsel for the applicants, submitted that,
,;;' A\

Arbitrator held that respondent did not reply to” the\ notl,t:e'f> of the
‘\

respondents due to abserice of the board, but the'] person who'is mandated

f -

LT “,’

to approve extension or otherwise of the contractstof the applicants, is the
N AN
Director General. Counsel for the appllcants concluded by praying the the

F '1 '\ 4
application be allowed by revnsmg the CMA Award
n
On his side, Mr. Rumlsha, State Attorney for the respondent, prayed
& \\
for dismissal of the apphcatlon ‘State Attorney submitted that there is no

\\\ ,' o

official termlnatloneletter ;from the respondent. State Attorney went on

£
., \‘

\‘v._,
\ \. J

that, applicantsiremgned as per resignation letters as exhibits P5, P15, and
: e \

D5S. .;\M\r Rur{nsha submltted further that the said resignation letters are

“1

L

dated 19\:;J,uly 2016 and are clear that applicants stated that they will stop
to attend at work from 20% July 2016. State Attorney submitted that
applicants did not attend at work for the alleged three years contracts they
allege were automatically renewed after the respondent had failed to

respond to their notices of renewal. State Attorney submitted that

7



applicants absconded from work. He however conceded that there is no
termination letter based on abscondment because applicants tendered
resignation letters and stopped to attend at work.

Mr. Rumisha State Attorney conceded that applicants had three years

fixed term contracts of employment with the respondent and that they
) '.’/ < \1

prayed for renewal. State Attorney argued that it was’ the Board that was
supposed to renew their contract, but there was no board at ‘that time its

time expired and was yet to be appointed. State\ Attorney conceded further

’\ 'r

that, applicants continued to work even,though they did not receive a reply

“‘_ T “u

to their notice of renewal. Statei Attorney\submltted further that when the
e’u
board came in place, it granted siX'rﬁonths contract to applicants waiting
AN

change of the structure of the contract from fixed term contract to
’\\
\‘:. )r
permanent contract He\submltted that applicants refused to sign the said
r\ :,.\ . \ !f

six months contract mstead tendered resignation letters. State attorney

[rf\‘- - ‘,-"
argued thatw lf‘ appllcants had three years fixed term contacts of
\ \,,

employment “the issue is, who terminated those contracts.

In rejoinder, Mr. Rashid submitted that applicants went to CMA to get
interpretation as they found themselves with two different contracts
namely; (i) the six months fixed term contracts and (ii) three years fixed

term contracts that were automatically renewed. He however conceded

8



that in CMA F1, applicants did show that the dispute is based on breach of
contracts and not on interpretation of the said contracts. Counsel conceded
further that it is true that applicants refused to sign the six months fixed
contracts of employment. He conceded that there was no Board, but he
was quick to submit that the Permanent Secretary Mmlstry of\ Health and
the Director General of the respondent were supposed to ~approve

employment contracts of the applicants. Counsel for the applicants
(,.

..r \\,."

conceded further that it is true that appllcants wrote resignation letters

after respondent had failed to respond to thelr complalnts

-y

At the time of composmg the ]udgment and after my careful
examination of the CMA record Ixfound that Jane Kijazi Nchimbi, 2™
\

applicant did not testlfy Instead a power of attorney was filed at CMA
allowing Rose Ongara the 1St applrcant who testified as PW1, to testify on

o PN

\\ J

W ..‘ p— f

behalf of Jane: Kuazrchhlmbl as PW3. I therefore invited counsels of both

f"'\
.r‘

sides. to addre;? the court as whether that procedure was proper and the
effect thereofw,

Responding to the issue raised by the court, Mr. Rashid counsel for
the applicants submitted that that procedure is proper because Rose

Ongara was granted power of Attorney and that with the said power of

Attorney, she had power to step into shoes of Jane Kijazi Nchimbi. Counsel
9



for the applicants submitted that after the power of Attorney was granted
to Rose Ongara by Jane Kijazi Nchimbi, the said Rose Ongara became
competent to testify on behalf of Jane Kijazi Nchimbi. When he was asked
by the court as whether the said power of Attorney authorized Rose

Ongara to testify on behalf of Jane Kijazi Nchimbi, counsel folr,‘-,t.he applicant

/
Sy
R

submitted that it was silent. He quickly submitted that by virtue”of Rule
2(a) of Order III of the Civil Procedure Code [Cap 33 R.E; 2019] Rose

R
Ongara was a recognized agent and therefore;:_qual_lﬁed to testify on behalf
of Jane Kijazi Nchimbi. Counsel went q@;-théiﬁig. ,fbﬁndation was raised that

the said Jane Kijazi Nchimbi was;;i_.outsid?e‘:-:c_l'léfr United Republic of Tanzania.
A ?‘-
When asked by the court aS"who""réi§'eEi that foundation, counsel readily
o™, \-‘_'\
conceded that it was the learned counsel for the applicant, who was not a

\.m\ *,..~
witness. He conceded further in her evidence, when Rose Ongara was

x, }i
A
\'\ rq .

testifying as PW3 eh behalf of jane Kijazi Nchimbi, she said nothing in

‘...u \.“
.r. Ny

relatlon to the whereabouts of the said Jane Kijazi Nchimbi. In further
questlehs*»bywthe court, counsel conceded that there is no evidence
showing the whereabouts of Jane Kijazi Nchimbi because words uttered by
counsel were not evidence. Counsel conceded that it is only the address
on the power of Attorney that shows Brazil but that does not prove that at

that time she was in Brazil.

10



Counsel impressed the court that Rose Ongara competently testified
on behalf of Jane Kijazi Nchimbi because they were working together and
terminated together and further that the former had knowledge of the
facts she testified hence gave direct evidence as PW3. Counsel for the

applicant cited the case of DPP v. Mizrai Pirbakish @ 6/[/‘/8][ and 30
/ f

Others, Criminal Appeal No. 493 of 2016, CAT “(unrep}thed) and

\

submitted that the Court of Appeal has widen thek ?\)pe of who can testify
r? BN

arguing that every person with knowledge of th facts caf?l testify. Later on,

\

z"'

Mr. Rashid, upon reflection, concegl{ed-m thatJ)} se Ongara was not
S \\ s

competent to testify on behalf of Jane K|Ja2|chh1mb| on matters relating to
. n
'« \ }

‘/

employment of the latter. NG

\'1

The court took a llePty to.ask Rose Ongara as to whether the said

— \ >
power of attorney ga\ve\}her“power also to testify on behalf of Jane Kijazi
r'—'\ - M,/}
Nchimbi. Her\reply\was ‘that she doesn't know whether it gave her that

I
power or not’jThe court took further liberty to summon and ask Bakaru

Henry advocate who drafted and witnessed the said power of Attorney
being executed and asked him a similar question in presence of the parties.
Mr. Henry learned counsel submitted that it impliedly gave power to Rose

Ongara to testify but later submitted that the wording of the said power of

1



Attorney does not give power to Rose Ongara to testify on behalf of jane
Kijazi Nchimbi.

Responding to the issue raise by the court, Mr. Rumisha, State
Attorney submitted that, that was an irregularity. He submitted that there

is no proof that Jane Kijazi Nchimbi was outside the country and that all

6% Jane Kljgglchhlmbl

was hearsay hence inadmissible. State Attorney submltted ‘that the said

.‘z ‘-\‘
|

evidence should be disregarded, and the fcourt should only consider

- “‘ N
W ~

evidence of Rose Ongara testifying as PW1. and that of Godfrey Semwenda
R N

(PW2) on behalf of the appllcants-

what was testified by Rose Ongara as PW3 on behalf

Mr. Rumisha, State Attorney submltted further that the said power of

Attorney did not expressly grant\power to the said Rose Ongara (PW1) to

testify as PW3 on behalf of Jane Kijazi Nchimbi. State Attorney submitted

r-:\\ .”,‘:“ : "' /
further that Mlzrals ‘case does not apply in the circumstance of the
/“\ x‘.. .‘-

(’
apphs\atlon atfhand

From the evrdence in the CMA record and submissions of both sided,
it is undisputed that applicants notified the respondent of their intention to
renew their three years fixed term contracts and that there was no respond

from the respondent because the Board that was supposed to decide, was

yet to be appointed as its tenure had expired. It is also undisputed that

12



applicants continued to work without signing new fixed term contracts. It is
also undisputed that after appointment of the Board, applicants were
served with a six months' fixed term contracts which they refused to sign.
It was submitted by counsel for the applicants that claims of the applicants
were based on unfair termination. This submission was cgurgg{ed by State
Attorney who argued that at CMA, claims by the appi'i"éﬂénj:%\ wés\~;l§ésed on
breach of contract. With due respect to counsel“’i’or the ;pplxcant the

RN .
\;? \\\ i

claims of the respondents at CMA were based\on\breach of contracts and

DA \ "
not on unfair termination. This is cIearIy-shown ih the CMA F1. It is my
//"_-._".: H 1\\
view that, all submissions that there: was legitimate expectation for

‘\\. ﬁ
renewal, intending to show«itlhat ei‘pb“licénts were unfairly terminated are

without substance in the ci"ri‘:uﬁ‘i%tances of the application at hand.

T f\\ ) ] =

It was further;‘ sub‘m[tted by counsel for the applicants that applicants
‘t\\ f': \ \/‘J
filed the dlspute at« CMA seeking interpretation as they found themselves

AR ,j
JF:\ \\ o

Wlth‘thO dlfferent contracts namely(i) the six months fixed term contracts
and (IB thgge;ears fixed term contracts that were automatically renewed. I
have held hereinabove that the complaints by the applicants at CMA was
based on breach of contract. Therefore, the submission that they were

seeking interpretation as which between the six months' fixed term

contracts and three years fixed term contracts they should be bound lacks

13



legs on which to stand. My view is further fortified by the truth that it is
undisputed that applicants refused to sign the said six months' fixed term
contracts hence they cannot be bound with them. In other words, there is
no six months' fixed term contracts that was existing between the

applicants and the respondent that could have been (,a.;"\subject of

o
Py
N

interpretation at CMA or before this court. LS, N 2

As the applicants continued to work after explry of thelr three years
l" ‘1«~ Y

fixed term contracts and after they had served the respondent with notice

/.

of renewal, I hold that impression was made in. the mlnds of the applicants

i .. \.

that renewal will be for the same three years 'fixed term. This turned to be
.‘l

opposed as applicants were asked by the respondent to sign a six months'

\
\.

AN
fixed term contracts. Reasons for change from three years fixed term
\‘ ri
contracts to six months‘ “fix xed terms contracts were given by Bernard
G )

\\ )r""v\. St

Konga (DW1)\m h:s\ewdence that the controller and Auditor General in his
; __\.. ‘\...-A )
report (exh’Dl), ‘observed that based on the respondent’s current
\\ \__t%-

experlencef ‘and the results of the actuarial projection, assets of the
respondent will not be able to cover the total expenses by the year ending
30t June 2028. DW!1 testified further that based on that report, the Board
directed that all employees of the respondent save for the Director General

should be employed on permanent basis and that their performance be

14



annually evaluated, instead of employing them under fixed term contracts
of employment as shown in the minutes of the Board (exh. D2). DW1
testified further that, the board directed that organization structure of the
respondent be reviewed and that the same was reviewed as shown in the

organization structure review -final report (exh. D3). In h|s evidence, DW1
‘— / ""’ i'l

testified in chief that the Board, that is mandated to employ employees of

the respondent decided that all employee with f xed term contracts that

3TN
o \

has expired be issued with six months' fixed contracts pendlng procedures
x\ \.

of changing the nature of their employment fromlf‘ xed to permanent. This
".'l-‘ '.’\ \\

i
evidence was not contradicted adunng cross examination. The arbitrator

\\ Ty
'J

believed that evidence and I find no reason for disbelieving it.

\ l

_,:

On the cther hand, Rose"*Ongara (PW1) while giving her evidence in

"'*-.\\ il l

chief stated that, she‘w?s notified by the respondent through exhibit P4

~.\ ,z,__ . .;-.. A

that the Board |n |ts~meet|ng held on 1% July 2016, decided that she was
/- N \-_:,i

supposed to<5|gr,1 5 six months' fixed term contract. PW1 stated further that

she d|d no\l;’sgn the said six months' fixed term contract. While under cross

‘\.,f

examination, PW1 admitted that the Board is responsible with her
employment matters. She admitted further that at the time of serving the
respondent with a notice to renew the contract, the Board was not there.

When she was asked by the arbitrator as when she was given the said six
15



months' fixed term contract to sign and when was her last date to go to
office, PW1 responded that the said six months' fixed term contract was
served to her on 14™ July 2016 and that her last date to go in office was
on 18 July 2016. PW1 stated further that she did not go in office because

she did not sign the said six months' fixed term contract arqd that she
s (/ W

I ';‘5\ Ky
believed that the three years fixed term contract had«explted. PWfl stated

'\
\

that she did not go to office because she did not* 51gn the said six months'
r‘» N
R A
fixed term contract although there was no conditlon that there was neither
x'-\ '~ ‘}_}

a person who told her not to attend at offi cermnor a *condition in the said six

e ({ “a«

months' fixed term contract barnng her from going in office.
N
In his evidence, Godf:r(ey Semwenda (PW2), the 3 respondent
RN N

testified under cross examlnat%n that his employment issues were being
R
N

handled by the Board and that at the time he prayed to renew his contract
*\ £ )

there was no* B’gard Hé testified that the six months' fixed term contract

J

T
,—-’\\, \wv‘

wasqls\fued to h|m by the Board after its appointment in June 2016. PW2

™

admltted\lghat there was no clause in the three years fixed term contract
showing that any renewal has to be for the same three years. PW1
admitted further that he did not sign the said six months' fixed term
contract and stopped to go to office on 20% July 2016 because the

employer changed the contract from three years to six months. PW2

16



admitted that the Controller and Auditor General issued a report suggesting
changes of administrative structure of the respondent to reduce cost.

As stated hereinabove, Jane Kijazi Nchimbi, 2™ applicant did not
testify, instead, Rose Ongara (Pwl) allegedly acting on the power of
attorney issued to her by the former testified also as EW3/;,F\‘{ose Ongara
testifying as PW3 under power of Attorney stated t'rlié\f"three é"yxke'a\rs fixed

contract of Jane Kijazi Nchimbi expired, and that the Iatter ‘wrote to the

'3’ NN
-\ l‘

respondent a notice to renew but there was no. reply That later, Jane Kijazi

Nchimbi was required by the respondent to 519n,a six months' fixed term

T

,t—

contract, which she refused to S|gn Whlle under cross examination, Rose
:\

Ongara stated that, after refusal to SIgn the said six months' fixed term

contract, Jane Kijazi NchlmBhstc}‘pped to go in office. Rose Ongara admitted
“ '\ } \}‘

further that Jane KI]aZI NChlmbl was not served with termination letter.

t.“\ _.——

e N
1 - '\ ~ "‘""'

| Sth\J|d pomt albelt briefly one procedural issue that appears to be strange
D i g
in this appllcatlon namely one witness testifying twice in two different

J

capacities as PW1 and PW3 in the same proceedings. Rose Ongara, 1%
applicant testified as PW1 and later acting on the purported power of
Attorney of Jane Kijazi Nchimbi as PW3. The CMA record shows that Rose

Ongara testified as PW3 on behalf of Jane Kijazi Nchimbi on 18" December

17



2018. I have examined the purported Power of Attorney and find that it
was neither marked nor shown the date it was filed and received by the
arbitrator at CMA. The said Power of Attorney is shown that it was
executed in Dar es salaam on 10" June 2017 before Bakaru Henry,

advocate, Notary Public and Commissioner for Oaths )andfthat it was
/ 9

registered under the Registry of Documents on gth’ December 2018.

“i
Oty ot

The purported power of Attorney reads: - a
og -
By this Power of Attorney 1, Jane Kijazi Nfchtmb/ helder of Passport Number
ADOO8304 of @i 13 Conjunto 08 casa 13 Lao Su/ Z/p Cade 71635080, Brasilia-
Brazil: complainant in Labour Dlspute no CMA/DSM/T EM/S40/2016, Rose
Ongara & 2 Others versus Nat/ona/»Health Insurance Fund (the "Suit) pending
in the Commission of Mediation and Arb/trat/on (CMA) in Dares Salaam Do
Hereby nominate and appa//;t my co-complainant Rose Ongara, holder of
Passport Number AR73845.>I‘ ol:\ ‘Kwembe, of near Babro Johansson Girls
Secondary School, P "0 ‘Bax.l 0072 Dares Salaam - Tanzania to be my attorney
for me, i m;g (name‘and on my behalf to do all or any of the acts and things in

connection WIth the suit as mentioned below:-
(7 ““\7\. s

1 To. represent me before CMA or in any other court or authority where the suit
transferrea;}n connection with the said suit;

2. To engage or appoint any counsel, advocate, pleader or lawyer to conduct the
said suit;

3. To prosecute the said suit and proceedings, to sign and verify all pleadings,
applications, petitions or document before CMA, to deposit, withdraw and

receive document and money from the Defendant either in execution of the

18



award or otherwise and sign and deliver proper recejpt for me and discharges
of the same;
4. To apply for inspection and inspect documents and records and to obtain
copies of documents;
5. To compromise the suit in such a manner as the attorney thinks fit; and
6. To do generally all other acts and things for the conduct of the said suit as I
could have done the same if I were personally present. P \ '
And I hereby for myself my heirs, executors, adm/n/strators and “legal
representatives, ratify and confirm and agree to rat.ﬁ/ and conf'rm Whatsoever
my said attorney shall do or purport to do by virtue of these presents
AT s

In Witnes Whereof I have duly executed this ‘,’ﬁst[ument in the date, month

and year herein below appearing...” N >

R4

K x‘ '\;
From the quoted purported power of\Attorney, it is clear in my mind

i!

that, Rose Ongara was not spec1ﬁcaIIyMg|ven power to testify in the dispute
that was pending at CMA »Had :the said Jane Kijazi Nchimbi so intended,

she could have so speaf cally stated There is no foundation raised in the

‘-r\\ R N \\\_' ] £

CMA record a5’ to why the said Jane Kijazi Nchimbi could not appear and

P

-
/ — ‘-\ \\ o

testlfy Whatever the case, in my view, it was not proper for Rose Ongara
(PW1) to teetlfy also as PW3 on behalf of Jane Kijazi Nchimbi. This being a
labour dispute, the person who was able to know what happened to her
employment is Jane Kijazi Nchimbi herself and not any other person even if
they were working in the same office. I am of that view because

employment issues go to personal and cannot be by representation. My

13



position is fortified from what was testified by Rose Ongara as PW3 on
behalf of Jane Kijazi Nchimbi while under cross examination as she was

recorded stating:-

"..S8/J- umesema Jane, alikuwa Meneja Rasifimali watu? Ndjyo.

-

A\
S/J- Tunaamini wewe unajua vizuri kuwa jane anajua sher/a z kazr (ukiwa

£ N
N \i R "

umevaa viatu vya jane)?. Siwezi kujua vizuri. v

. R
N

\:\\
N

S/J- Ukiwa meneja mwajiri, mtumishi ambaye hakuﬁka kazini kwa zaidi ya

siku 5 bila ruhusu anakuwa Katika kundi lipi la watum/sh/ ?\Syw

v LN
. N

,."__:: I ) '\

S/J- umesema Jane aliacha ‘kwendakkazm/ Je alitoa barua kwa mwajiri

kuwa anaacha kazi? Alitoa taarifa ila hlyo b/qrua sina.
. ,-T_ .
S/J- Nikikuambia h/yo-barue 4//kuwa ni shukurani kwa mwajiri utasemajer.

.

Sijui, NSNS
——— N ‘\ } ‘\>
" Famai \ ol
SU- Nea baada ya barua hiyo ambayo wewe hauijui , Jane aliacha kwenda
\ \\ “: <
kazini? Nd/yo N

.‘. \_ v

.‘,-
? \,

In_ his submlssmn counsel for the applicants argued that Rose Ongara

.,
\ c”

was a r‘e”cgg"nized agent and relied on Rule 2 (a) of the Civil Procedure

Code [cap. 33 R.E. 2019]. The said Rule 2(a) of Order III provides:

2. The recognised agents of parties by whom such appearances, applications
and acts may be made or done are-

20



(a) persons holding powers-of-attorney, authorising them to make

appearances or applications and to do such acts on behalf of such parties;

In my view, Rule 2(a) of Order III of the CPC quoted hereinabove,
does not give powers to the recognized agent or a person holding a power

of Attorney to testify on behalf of the giver of the power of Attorney. The

7 & \,\

court of Appeal; in the case of National Agrlcniture sand Food

‘ .’

Corporation v. Mulbadow Village Council and. Others [1985] TLR
(‘ \
88, had an advantage to discuss a similar |ssue as whether a person can
O
testify on behalf of the other or not and held;- E

>
e, . "~
A T ,'.'
Lo - et
H AR .
- ! Tt
\ [
'\ ‘ ‘

" A person may act and represent another person, but we know of no law or legal

enactment which can permit a person to test/ﬁ/ in place of the other”.

Counsel for the applica"ht Félied on Mizrai’s case (supra)and submitted
N
that the Court of Appeaj\ has :wnden the scope of who can testify and that

.\\ o~ ‘

every person \Wlth knowledge of the facts can testify. With due respect to
counsel for the\apbllcant in Mizrai's case (supra), the Court of Appeal was
\\ \'\_J}

dlscussmg as “who is competent to tender an exhibit and not who is
competent to testify. That case was therefore cited out of context and

cannot apply in the circumstances of the application at hand.

The evidence that was adduced by Rose Ongara when testifying as

PW3 on behalf of jane Kijazi Nchimbi suffers another blow. Looking clearly,
21



the quoted hereinabove evidence, the same is hearsay though counsel for
the applicant wanted to impress the court that Rose Ongara was testifying
on matters that were in her knowledge because prior to their termination,
they were working under respondent. That submission has turned to be

the opposite. e

S
SERVAL
z ‘~.;\,
Ve W, AP
,\ ‘\\/

It is my respectful opinion to learned State Attorney and> counsel for the

applicant, correctly as the latter though belatedly, conceded in his

-...-

submissions upon reflection, that Rose Ongara was not competent to
'.r...:\ l,:)

<‘\ =

testify on behalf of Jane Kijazi NChImbl \fon matters relating to employment

M""'\‘

A
N

of the latter and that the whole ewdence .given by Rose Ongara as Pw3 on

behalf of Jane Kijazi Nchime was hearsay In fact, in the Mulbadow's
N
case (supra), the ewdenci that was given on behalf of the other person

g
L) Im ~, \,\ M f

was found to be hearsay”

AN

\ ! ’\\\ ~—-
\ ‘i
r‘ vy \\s_.- .
From the foregomg, it was wrong for the arbitrator to allow Rose

‘\ n

Ongara~(PW1) the 1¢t Applicant herein to testify also as PW3 on behalf of
Jane Kijazi Nchimbi. I have examined the evidence adduced by Rose
Ongara as PW3 on behalf of Jane Kijazi Nchimbi and find that the same is

hearsay worth not to be acted upon. More so, Rose Ongara was not able to

know issues of employment relating to the said jane Kijazi Nchimbi. It is

22



my view that, in dispute relating to employment, it is an employee who is
in the position to tell what happened to his or her employment and not
otherwise. I am not saying that other persons cannot testify but that they
may be called to corroborate evidence of that employee. In the application

at hand, reasons were not assigned as to why Jane Kijazi Nchimbi could

/';’ v”\\

not manage to attend at CMA and give her evidence befon:e\opthgf’co allow

Rose Ongara (PW1) to testify on her behalf as PW3 It ceﬁ}be assumed

e f \'-J‘

that Jane Kijjazi Nchimbi was in Brazil based .on thé address on the
\\ ‘-.\
o, \

purported power of Attorney, but we are net told“when she came back in
Tanzania to sign both the: notlce of apphcatlon and notice of

representation. That said ands done I hereby expunge evidence of Rose
'A ‘< -

Ongara testifying as PW3 on~beha|f of Jane Kijazi Nchimbi.

/‘.-"'s \, /}

i "\"
witness t?;testlfy twice in the same proceeding but holding two different
4 4 Vs SR -
/
caps *:I:!?e pOSSlblllty of the witness to fill in the gaps that occurred while

‘\ /,-
under cross examlnatlon and forgotten to be cleared during re-examination
cannot be eliminated. In other words, there is high possibility of the

witness to fabricate evidence in both in his/her favour and the other person

23



whose evidence is given on behalf. In my view, that can lead to injustice to

the opponent.

Now back to the rival issue between the parties namely whether

respondent breached the contract of the applicants or not. It was

/‘n

submitted by Mr. Rashid, counsel for the applicants that the respondent by

vy /3
"v \\. "‘

issuing the applicants with a six months' fixed term contracts-was 'in breach

-.\'-,a =2

\’
of the three years fixed term contracts which wet'fe 'Supposed to be signed

after applicants has served the respondent W|th notlces of renewal. But this

s .J
r -\ N

argument was resisted by State~Attorney who argued that applicants

l "\" -' "

resigned and that there was nq.‘xbreeg:h of contract. Counsel for the

% D
17

applicants submitted that‘.,tﬁé\‘re was legitimate expectation for renewal of

RS
the contracts. N
RN ),
L} v i\

e N0
From the {eVideneé’ of both sides, it is clear in my mind that, the
N ;'-

2'.\.

N
Board that lsfmandated to deal with employment of the respondent was
N / ’J"
\\ l*-. i

not ex1st|ngjat the time the applicants filed their notice of renewal. It is
also undisputed that the Board was appointed after expiry of the three
years fixed term contracts of employment between the applicants and the
respondent while applicants were continuing with employment. It is also

undisputed that the Board being alert with the recommendations by the

24



Controller and Auditor General and with a view of changing organization
structure of the respondent, issued a six months' fixed term contracts that
applicants refused to sign on ground that in issuing a six months' fixed
term contracts, the respondent was in breach of the three years fixed term

contracts.
.‘:‘::} 1,4' ',fp‘! .\
K "::‘ ‘\ Lo i
oo A

I have pointed out hereinabove that despite explry of thelr three years

fixed term contracts, applicants continued to .work and received their

\

salaries. The arbitrator held that, that created |mpre55|on that the contracts

‘..,\_ t >

e

were renewed. In fact, that. |mpre55|on ~Cannot be ignored but

g i
rr N -.f
~t,

. -
Nt

J'
_\ h"\u-f'

knew what caused delay of the respondent to act on their notices. More so,
\t".A \.\
applicants have not dlsputed that there was on gorng organization

\\...i
S

e

structural change of the respondent whereas employees were supposed to
. , \\ \«....--
\

be employed: on\ permanent basis and do away fixed term contracts to

o f.:-' T
make the respondent sustainable as testified by DW1. It was argued by
counsel for'the applicant that there was automatic renewal of the said
three years fixed contracts, but state Attorney argued that there was none

in alternative he submitted that applicants terminated their contracts.
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I have examined the said three years fixed term contracts for Rose
Ongara and Godfrey Semwenda exhibits. P1 and P.11 respectively and find
that there is no automatic renewal. Clause 19.1 and 19.2 that relates to

renewal reads:-

"19.1 Where the Employer intends to renew or extend,the agreement or
the Employee intends to apply for a renewal or extension’ of the agreement

each party shall issue a written notice six months'.before the" e,z(p/ry of the
agreement. PN
£ i

w F
e

19.2 upon receiving the notice of intention of rehewa/ or extension from
\
either parly, the Employer or the Emp/oyee, as\the case may be, shall be

reguired to respond to the notice in-not /ess than three months”.
: ' '\,\' ¢

From the above quoted c[ause}“*howhére it was shown that failure of

t-"

either party to respond will.: be\regarded as automatic renewal. It could
oS

‘\‘\

have been illogical for. fallureffor either party to respond within three

'\ ‘:

months to amount to ‘automatic renewal while either party intending to

termmateffhe contract was supposed to issue a thirty days' notice. It is

f
\\ §;

my further weW that, the clause relating to renewal did not show that
2

the contr;ct must be renewed for the same position and period. It is

my opinion that there was no justification for the applicants to refuse to

sign the Six months' fixed contracts that were served to them by the

respondent after expiry of the said three years fixed term contracts. I
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am of that view, taking into circumstances obtained in this application
as was testified by DW1 and admitted to by the applicants in their
evidence that there was no Board to approve their application for
renewal of their three years fixed term contracts and further the need

to employ applicants on permanent basis to cut off expenses. To
’/ “r "\“'

compel the respondent to renew the said three years erd term

contracts in the presence of the Controller and Audltor General Report,
';' .\

(A0

that survival of the respondent was in danger m the near future, is
N
greediness of the highest so to speak That is. to say; applicants were

- '\ ‘. \

ready to be paid in dlsregard,s. hat Wlllf happen in future to the

M S
respondent. In my view, thls scourt accepting applicants’ view will be

\\

against its power andpmandate provided for under sectlon 52(1)(a)

- Q\ b
and(b) of the Labour In)sgltutlons Act [cap. 300 R. E. 2019]. The said

,m\ \
RAUNNR

‘\ “

section prowdes - \._1 .

T

ti" ,‘;, SRR
~\ "52(1 ) In the performance of its functions, the Labour Court shall have alf
the pOWEIZS' ’ of the High Court, save that in making a judgment, ruling, decision,
order or decree in so far as it is relevant, the Court may take into account or

consider the need-

1. to maintain a high level of domestic capital accumulation with a view to
increasing the rate of economic growth and to provide greater
employment opportunities;

2. to maintain and expand the level of employment.”
27



Applying that section in the application at hand, the application for the
applicants fails. The application fails also for the grounds explained
hereinbelow.

Rumisha, State Attorney submitted that applicants resigned while Mr.

Ty
ey

Rashid was of the different view. If we agree by the,apbllcants that their

‘a o
~

three years fixed term contracts were automatically reneweg of which it
RN
,*. \\A"‘.. . .
was not correct, then going by evidence, app[icéhts terminated their fixed
f‘\ AN

"_‘\\

term contracts. It is clear from evidencé: that» on *15% July 2016 Rose

'f' '\.

hY
.-,_a'

Ongara, (PW1), the 1% appltcant wrote la letter to the Board Chairman titled

Dy
k“//

“RE: CONTRACT OF EMPLOYME!\}I__WITH THE FUND” (exhibit P.5)

"

4\{

complaining against being: lssued with a six months' fixed term contract. In
(\ \\ ‘u‘ﬁ
the said letter, Rose Ongara the 1st applicant wrote:-

%, "i

“Board, Chalrman e

\\l
‘. \ y

NHIF -

N

‘:.P O I%'ox'*11360
~DARE._S' "SALAAM.

RE: \C'"ONTRACT OF EMPLOYMENT WITH THE FUND

Reference is made to your letter with Ref. NHIF/PCP 18/25 dated 13 July
2016 concemning the above subject matler.

This is to inform you that your letter came as a surprise to me that I been
given a new contract which will start on 1% July, 2016 and end on 31%
December, 2016, meaning that the duration of the contract of six months,
which will not be extended after expiration of the current term...
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In the upshot, my contract with the fund ceases on 19? July 2016,
and that future communications on the matter should be channeled
through Tughe NHIF Branch...”

On his part, on 19t July 2016, Godfrey Semwenda, 3™ applicant wrote
a letter to the respondent (exh. P15) as follows:-

“Board Chairman, - _;’_ﬁ’z \
NHIF, g "53?:»0.~
P. O. Box. 11360, T
DARES SALAAM, ;\” |
RE: CONTRACT OF EMPLOYMENT WITH THE FUND "

{:\ '\,:'..

\

Reference is made to your letter with Ref. NHIF/PCP 327/1/22 dated 13% July,
2016 regarding the above headfng - : S

' N
Y \",o'

I would like to inform you that ) yaur /etter came to me as a surprise as it
showed that I have been glven a siX-months’ new contract of employment
which started on 12t May, 2016 and will end on 11% October, 2016 [that
means a contract af an/y f' e months], and that after completion of the
contract, The Board of Dlrecto{s of the Fund will not extend the contract...

Laboun Re/at/on ‘Act Na 4 of 2004 and The Employment and Labour Relations

(code of G‘aod Pract/ce) Rules, of 2007 due to the following reasons:-
\\ ol /

a) Whils your letter dated 13th July 2016 provides that the extended contract
of employment is for six months, the same letter shows that the contract is
only for five months.

b) If the Board of Directors of the Fund has decided to change the duration of
the contract of Members of the Management from 3 years to only six months

29



then other parties to the contract should have been involved in personal or

through Trade Union but that was not the case on my part.

In view of the above, as of 20" July, 2016, my employment with the

Fund will cease.

‘.
” / ‘;" (':-*" g l\\"\
. o TN
AN
A l‘ f,
A

On 18" July 2016, Jane Kijazi, 2™ respondent wrote a Ietter to the

Board Chairperson (exh. D5) as follows:- B A\\
A RS

"Board Chairperson & . ~!
NHIF,
18/7/2016 RN

a’;" ! k'."\ Y1
P. O. Box. 11360, ;g N
DARES SALAAM. L J

RE: CONTRACT OF EMPI.OYMENT WIT H THE FUND
Kindly refer to your Ietter\ w;th Ref NHIF/PCP 193/34 dated 137 July, 2016
regarding the above. subject a

/,-‘

The referred /e{ter /nformed me that I have been given a six months
contract start};g‘ f;'om_I“ May, 2016 to 31% October, 2016, and that after
comp/etlon of the sa/d contract, the Board will not extend the same.

\Madam Cha/rperson this is unfair termination of employment under the
eyes of The Emp/oyment and Labour Relation Act. No, 4 of 2004 and The
Emp.’oyment and Labour Relations (code of Good practice) Rules, of 2007 due
to the following reasons.-

1. Section 19 (RENEWAL) of my previous contract of employment made on

15t May, 2013 explicitly provide the conditions for renewal of my contract
BUT this section is not adhered to by the Board as the employer, as an
employee | fulfilled the conditions by submitting my letter of intention to

extend my contract with NIHF through my letter dated 16/12/2015
30



(which you acknowledge receipt through your letter with Ref. NHIF/PCP
183/34 dated 13" July, 2016) BUT there was no any reply until I
received your letter of termination dated 139 July, 2016.

2. By not responding to my letter of intention to extend my contract as
agreed under section 19 of the previous contract of employment and you
as employer continued to assign me duties, to me it was an automatic

renewal for another three (3) years.

A . "‘ |
P i A B
, 4

In view of the above, please be informed that as of 1 9”’ July
2016, my employment with the Fund ceases...” AN ,

_‘_1_, .\~

PN \‘\ s

It is clear from exhibits P.5, P15 and D5 that applicants

terminated their employment and there |s no need for them to

'\
[ \

complain. There is no termlnatlon Ietter by the respondent terminating

, |

employment of the app[icants Evide'nce is also clear that after
“w

applicants has termlnated thetr employment, they were paid their
L ‘~\ 3[*

terminal beneﬁts as follo}ws "(i) Rose Ongara, 1t applicant was paid

- 5!

(\'\ t — g
TZS 114, 538 328 57j‘as total terminal benefit as shown in a letter with
{f --. -.\‘ \""—_4)’
reference No NHIF/PCF 18/29 dated 13 September 2016 and

\ ,
annexture;t,hereto both admitted as exhibit P.10. It is indicated in the

said exhibit P.10 that TZS 49,999,999.86 were deducted as House loan
and TZS 69,726,680.67 were deducted as SACCOS loan as a result she
was paid TZS 5,188,351.96 as balance. This evidence was introduced in

the CMA record by Rose Ongara, 1% applicant herself; and (ii) Godfrey
31



Semwenda, 3" respondent was paid TZS 51,796,671.43 as terminal
benefit as shown in a letter with reference No. NHIF /PCF 327/27 dated
13t September 2016 and annexture thereto both admitted as exhibit
P.17. It is shown in the said exhibit P.17 that TZS 697,500.27 were

deducted as SACCOS loan as a result he was paid TZS 51,099,171.16

A
& v \
o M v

as balance. This evidence was introduced in the CMA 'rfecb‘r_"d_kby G_Oafrey
!(:,_ ;
: RN ~

But according to a letter with Ref. No NHIF/T 2071/62 dated 3+

Semwenda, the 3™ applicant himself.

July 2017 (part of exhibit D7), Rose Ongara 'the 1%t applicant, was

/"

paid a total of TZS 121,170,028. 57 The sald !etter reads:-

.. Napenda kukujulisha kuwa mchanganljo wa marao yako kwa mujibu wa
Kanuni za Utumishi za Mfy/fo W taifa wa Bima ya Afya za mwaka 2014 ni
kama ifuatavyo:- ¢ .}\l L

1 Mshahara bada/a ya’naﬂ.s'/ — 728 5,040,000.00
2. Ma//mb/k/za ya siku za likizo — TZ5 29,571,428.57
3. Kusaﬁ(/;ﬂa mizigo — TZ5 10,815,000.00
. i /Kusa{'rlsh; familia — TZS 2,000,000.00
N . 5, Kusafrlsha gari — 125 1,743,600.00
6 ; Severance pay - 125 72,000,000.00
JUMLA — 728 121,170,028.57
TOA KODI — 125 29,298,981.00
JUMLA BAKI — 7285 91,871,047.57
Aidha nakujulisha kuwa una madeni yafuatayo.-
1. Mkopo wa nyumba -TZ5 49,999,999.86

2. Mkopo wa Benki (Azania) -1ZS 89,000,000.00
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3. Mkopo wa SACCOS -TZ5S 69,726,680.67
JUMLA — TZ5 208,726,680.53
Bodi imeamua kuwa ulipwe fedha za kusafirisha famifia, gari na mizigo Kiasi
cha Shs 14,558,600.00(sic) na zinazobaki Shs. 77,312,447.57(sic) zipunguze
deni unalodaiwa hivyo utabakiwa na deni la Shs. 131,414,232.96 (sic)...”

The said TZS. 14,558,600.00 were paid to Rose Ongara the 1

applicant through her bank account No. 0112095968900 as shown in

s, u-,.
(S

. .,

remittance to NHIF EX-staff (exh D8). o RS
A 2

_r\. 5,
i

According to a letter with Ref. No. NHIF/T 20/1/63 ‘dated 3" July
2017 (part of exhibit D7), Godfrey Se_zmwenda the 3 applicant, was

paid a total of TZS 56,311,671 43 The sald Ietter reads: -

;“
.. Napenda kukujulisha kuwa mchangam}o wa mafao yvako kwa mujibu wa

Kanuni za Utumishi za Mfuko wa taifa wa Bima ya Afya za mwaka 2014 ni
kama ifuatavyo:- ~ \“-'L
1 Mshahara bada/a NCY 'not151 7125 4,515,000.00
2. Maﬁmb;{(l{o ya '5/ku za likizo — 125 10,028, 571.43
3. Kus:?;'rfgha mIZ/go 725 2,542,500.00
4 Kusaf r/sha familia — 725.118,800.00
‘\\ 5 Kusaf'rlsha gari — TZS 406,800.00
6 fSeverance pay — TZ5 38,700,000.00
JUMI.A 728 56,311,671.43
TOA KODI — 125 213,842,462.00
JUMLA BAKI — TZS 42,469,209.43
Aidha nakujulisha kuwa una madeni yafuatayo:-
1. Mkopo wa SACCOS -TZS 697,500.27

JUMLA — TZS 697,500.27
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Bodi imeamua kuwa ulipwe fedha za kusafirisha familia, gari na mizigo na
fedha inayobaki baada ya deni la SACCOS kiasi cha Shs 41,771,709.16(sic) na
Zinazobaki Shs. 697,500.27 (sic) zilipe deni unalodaiwa...”

It is clear that, TZS. 41,771,709.16 were paid to Godfrey
Semwenda, 3™ applicant through his bank account No. 0132097932700

as shown in remittance to NHIF EX-staff (exh D8). ,,;}, ’.5 “\
//~ ‘\

l
1\

"
.’

According to a letter with Ref. No, NHIF/T. 20/1/64 dated 3rd July
2017 (part of exhibit D7), Jane Kijazi, the 2""- rappllcant was paid a

total of TZS 81,671,614.29. The said letter reads
.. Napenda kukujulisha kuwa mchanganue Wa] mafao yako kwa mujibu wa
Kanuni za Utumishi za Mfuko wa ta/fa wa ‘Bima ya Afya za mwaka 2014 ni

kama ifuatavyo.- - - I 0

1. Mshahara bada/a ya nottsr 725 4,515,000.00
2. Malimbikizo ya 5/ku fa I/k/zo 725 6,910,714.29
3. Kusaf‘nsha m:z:go_ = JTZS 7,927,500.00
4 . \K usaf' nsha fam///a 1Z5 3,000,000.00
5 Kusaf nsha gar/ 125 1,268,400.00
q Severance pay — 1ZS 58,050,000.00
\\ JUMI.A 725 81,671,614.29
\\ 'TOA KODI — 128 35,786,184.00
JUMLA BAKI — TZ5 45,885,430.29
Aidha nakujulisha kuwa una madeni yafuatayo.-
1. Mkopo wa gari -1Z2S5 18,710,472.18
2. JUMILA — 725 18,710,472.18
Bodi imeamua kuwa ulipwe fedha za kusafirisha familia, gari na mizigo na

fedha itakayobaki baada ya kulipa mkopo wa gari kiasi cha Shs.
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27,174,958.11(sic) na zinazobaki Shs.18,710,472.18 Zilipe deni
unalodaiwa (sic)...”

It is clear that TZS 27,174,958.11 were paid to Jane Kijazi, 2™
applicant through her bank account No. 01J2027301100 as shown in

remittance to NHIF EX-staff (exh D8).

Y
o PR

’/‘*/ ~ “"-\". ~
In their letters to the respondent showing theif/'disgqtisfac}idn after

"N
~

being required to sign a six months' fixed terh contracts, applicants

...; { \\‘:‘ . f:

showed that their three years fixed term cgr;ltr'agts were constructively
. N,

terminated. That is why, they are cl{aifmi‘r}'i_ff.:théf“ respondent terminated
STy

.;":_'_“ Al '\\‘:
their employment contracts. In;my view; -the claiming of termination of
.

-“\“'— zjj .
their contract by the respondent is-tntenable because their pleadings at
CMA was breach of contract~and not unfair termination (constructive
DT T

termination‘)..\ Ap,|-al|ca;1tszla}re bound by their own pleadings and they cannot
depart therefF?)rrfI—Itlé“ g:éardinal principle of law that parties are bound by
their\::‘gleaéjfirlé\%[qria ihey are not allowed to depart as it was held by the
Court \;‘f?.ﬁpgé‘al in the case of The Registered Trustees of Islamic

o T VL R
S T N

Propagation Centre (Ipc) v. The Registered Trustees of Thaaqib
Islamic Centre (Tic), Civil Appeal No. 2 of 2020 ,CAT (unreported).

and in Astepro Investment Co. Ltd v. Jawinga Company Limited,
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