IN THE HIGH COURT OF TANZANIA

LABOUR DIVISION
AT DAR ES SALAAM
REVISION NO. 261 OF 2021

BETWEEN

MASANJA BIDAYO......cccccireumimrmmestseanmrenmsaninmnsssssensnssnnss APPL(;GAANT
VERSUS

BAHARI EAGLES FOUNDATION LIMITED.........c.consuunnnes %SPONDENT

JUDGMENT &
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Applicant was emp[oyé%i by the respondent as a teacher. The
employment relationshigi)ﬁtween the two started on 1%t January 2016
when they entereﬁt;o two-year fixed term contract ending on 31%

L4

December “Zo@Before expiry of the said contract, on 24% March 2017
o~
parties entéred into another three-year fixed term contract. It happened
N =2
that r\‘“e@t%nship between the two went bad as a result, on 6™ February
2018, respondent served the applicant with a notice of termination of
employment. Applicant challenged the said notice of termination before

the Commission for Mediation and Arbitration henceforth CMA.

Fortunately, on 3 March 2018, the dispute was settled before H.
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Makundi, Mediator, who issued a certificate to that effect. Following that
settlement, applicant was reinstated. On 21% November 2018,
respondent wrote a letter notifying applicant that the said three-year
fixed term contract will expire on 31t December 2018 and that, there
will be no renewal. Applicant felt resentful with that letter as a ga’sult, he
decided to knock the CMA's doors again this time, <eﬁ\€gr0ur¥

N

respondent breached the contract. In knocking GMA dbors, applicant

d%chat

7
filed Labour dispute No. CMA/PWN/BAG/05/20129 claiming to be paid
TZS 12,600,000/=. Applicant claimed thecsei\c_ij amount alleging to be
salary for the remaining 15 montHs o@ aforementioned three-year

fixed term contract.

The dispute was heard\agd determined on merit by the arbitrator
after hearing evidpnee%of both sides. In deciding the dispute, the
arbitrator Is%J_edﬁanaward in favour the respondent, that there was no
breach (9'?5% em‘f;loyment contract, rather, the same came to an end
up%@ry’éf the agreed period. Aggrieved by that decision, applicant

filed this application challenging the award.

When the application was called for hearing, both Hamza Rajabu,

the personal representative of the applicant and Adam Mwambene,



advocate for the respondent prayed the same be argued by way of

written submissions, a prayer which was granted.

Mr. Rajabu, the personal representative of the applicant submitted
that arbitrator erred in law to admit documents to be relied upon by the
respondent that were filed on 26" February 2020 after clesure \of the
applicant’s case on 24" January 2020. He submitted ivil\r\t'h(g\r> that, no
leave of the arbitrator was sought and graﬁ'@eﬂ %fore allowing
respondent to use and tender the said documer{g as evidence. He
argued that that was an irregularity ang\\gt/e'd the case of China
Maganlal Kakkad v. Magdale’rg A:Orwa and Alamniah Heavy
Equipment (EA) Limited, Land“’*Casé7 No.381/2014 to strengthen his

argument.

Mr. Rajabu Stbimitted also that, arbitrator failed to consider the
preliminary<ebjection he raised against the list of documents filed by the
respondélq’%kle narrated that, instead of issuing a ruling, arbitrator
ordered the parties to continue with hearing of the case on merit on

N
reason that the preliminary objection will be determined in the award, of
which he did not. Mr. Hamza submitted that, that was not proper and
cited the case of Benjamin P. Masota v. Mrs Esther Maneno, Ciil

Appeal No. 84 of 2010 (Unreported) to support his argument.
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It was further submitted by Mr. Rajabu that, respondent was in
breach of the three-year fixed term contract that was signed by the
parties on 24* March 2017. He submitted that respondent terminated
employment of the applicant 15 months before it came to an end. Mr.
Rajabu argued that the said three-year fixed contract was ewir{ng on

23" March 2020.

In response to the submissions made on behalf}/o? th/gapp[icant, Mr.
Mwambene, counsel for the respondent, submitted:\t\{lat on 28 February
2020, respondent sought and was grantchil;rlﬁave to file the list of
documents to be relied upon as/éhe Wag;out of time. Counsel for the
respondent submitted further that~arbitrator granted leave after
considering reasons advancedbgy the respondent as per Rule 31 of the
Labour Institution (‘Me%tlolji and Arbitration Guidelines) Rules GN.64 of
2007. Couns\efl*fOr the-respondent submitted that applicant withdrew the
preliming%%ject‘ion, which is why, leave was granted, as such, it was
su%%ﬁ@us’éo determine the said preliminary objection. In order to
show that use of the said documents did not prejudice the applicant,
Mwambene, submitted that applicant was given chance to cross

examine the respondent on all the documents which were relied upon.

He therefore distinguished the case of China Magnanlal Kakkad
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(supra) and argued that the Civil Procedure Code particularly, Order VIII
Rule 14 (1) and (2), Order XIII Rule 1 (1) and Oder VIII Rule 4 are not
appl_icable in labour matters.

Responding to the submissions done on behalf of the applicant
relation to commencement and coming to an end of the sald th ree year
fixed term contract, Mr. Mwambene submitted that the said c\on tract
commenced on 1% January 2016 and expired on 313 Décember 2018.
He referred the court to clause 3 of the said cont?rgct and concluded that
the claims of the applicant are unmaintaihalﬁleﬁlaw.

&

I have considered submissions of@ar‘cies and evidence in CMA
record and find that on 9% Augu‘s\t~/_20{i9, parties were ordered to file
their supporting evidences within fourteen days i.e., by 23" September
2019. Respondent did%‘@le the same in time as he filed the same on
28th Februarz(( 2020;_Rule 24 (6) of the Labour Institutions (Mediation
and Arbitration%GUIdelines) Rules, GN. No. 67 of 2007 requires parties
toCserve c{g?‘iés of documents intended to be used as evidence, for the
arbitrator and for each party to the dispute. Respondent did not abide

by the CMA order which required the intended documents to be used as

evidence to be file by 23" September 2019. 1t is trite law that, after an



order has been pronounced, any party intending to act on the said order
out of time, has to seek leave.

It was argued by counsel for the respondent that respondent filed
documents to be used as evidence after being granted leave by the
arbitrator on 28% February,2020. What is clear in the CMA reco r dris that,

2

on 28% February 2020 respondent filed a list of documenté‘to be usé d as

/

evidence and that on 29t May 2019, applicant raised ari”objection. On
31% July 2020, the arbitrator issued an orde?% proceed with the
hearing on ground that she wi[i give herQreeﬁons in the award. The
arbitrator relied on Rule 23(9) of the L@ Invstitutions (Mediation and
Arbitrations Guidelines) Rules, GN \_//637 of 2007. With due respect to
counsel for the respondentf:g\s% he decided to tell a brunt lie as there.is
nothing on CMA reco%@wing that leave was sought and grahted.
Equally counse]ﬂ_fo}\\ip’e respondent told a naked lie when he submitted
that appli&k(\@thdrew his preliminary objection as the same Bears no
support on@MA record. I am upset by this state of affairs-but for now I
opt not’to express more feelings. We al[r know that an Advocate is an
officer of the Court, and that, at all time, he should strive to assist the
court in dispensing justice and not to mislead it by giving false

information. The duty of the advocate is not to win the case at all cost.



As poi;nted above, the preliminary objection was not determined by
the arbitrator, but the arbitrator, both during the hearing admitted them
as evidence though there was no objection at this time and proceeded
to consider and used them when composing the award and deciding
rights of the parties. This in my view, was an error. Though F}gle 23(9)

ad

of the Labour Institutions (Mediation and Arbitrations Gdidelines)\Rules,

N

GN. No.' 67 of 2007 allows adjournment of «detegfination of a

S

preliminary point, that should be subject to circum@tances_ of the case or
nature of the preliminary objection. In my vié@lat should be limited to
preliminary objections that may notﬁaffg&wghts of the other side in the
proceedings. The preliminary obje\eggrﬂhat was raised in the matter at
hand was relating to the us@%the documents in evidence. The Court of
Appeal in Benjamini i(}.\Ma’sota’case (supra) held that

“The law is s@ Whenever a preliminary objection on a point law is
raised, un/ef\ tis withdrawn or conceded, it has to be determined first,

befo?/e’{fﬁegeats of the case are considered”.

<#h_e \‘gkbitrator was supposed to grant leave or not before allowing
respondent to use the documents she filed out of time as evidence.
Arbitrator had two options namely (i) give reasons at the time of
upholding or dismissing the preliminary objection or (ii) uphold or
dismiss the preliminary objection and reserve reasons to be delivered in
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the award. In scenario (ii), arbitrator was supposed to give the reasons
she reserved. Unfortunately, this was not done.

As the arbitrator used documents that were filed in violation of
Rule 24 (6) of the Labour Institutions (Mediation and Arbitrations
Guidelines) Rules, GN. No. 67 of 2007, and as the arbitratoryfailed to
determine a preliminary objection relating to the%%\g)f\fose
documents, I hereby expunge them from the record/as fhey were
wrongly admitted as exhibits in favour of the r’ers?pond‘ent. Respondent
was afforded chance to defend herself, buf@vasted that chance by

7N\

-her failure to comply with CMA ordetr. By@unging her exhibits, she will
learn a lesson why she should a@y@ comply with orders issued by
(?
either the court or CMA, QFO\() all said, I find the complaint by the
o NN
applicant in this groundsmeritorious.
&Y

Applicarfﬂ:-crit@z;d the arbitrator by holding that the said three-
year ﬁxedﬁterm\-;centract expired on 31% December 2018. According to
th’e\applieé?t, the said three-year fixed term contract expired on 23™
March ~2020. Applicant was relying on the notice of termination of
employment dated 6% February 2018 (exh. P3) in which he was referred
to the contract which was expiring on 23" March 2020. Without wasting

my time, I should point out that there is no fixed term contract|that was



tendered in evidence by the applicant expiring on 23" March 2020. On
the other hand, counsel for the respondent submitted tha;t the said
three-year fixed term contract expired on 31% December 2020.

I have considered these rival arguments of the parties. It is
undisputed that on 10* May 2016 the parties signed two-year I:;}(éd term
contract with effect from 1% January 2016 (exh. P1). Thi’écohtraaywas
expired on 315 December 2017. 1t is also undisputed that’ be%ore expiry
of the said two-year fixed contract (exh. P1), é@ee*—&ear fixed term
contract was signed by the parties (exh.-ﬁ@so with effect from 1%

January 2016. It was testified byDthe@/plicant (PW1) that the said

three-year fixed term contract wa&.\:s@ﬁ’ed on 24% March 2017 but Eva

Fumbuka (DW 2) who sig(fqrg% the said three-year fixed contract on
behalf of the respondé\@sﬁﬁed that it was on 24* March 2016. Both
PW1 and DW?2 tesf@that the said three-year fixed term contract (exh.
P2) was with it\%;effect from 1% January 2016. I should point out that I
have exam@ed the said three-year fixed term contract and find that the
year of“signing was altered by pen to read 2017 instead of 2016 but
date of its commencement remained 1% January 2016.

It is evidence Eva- Fumbuka (DW2) that respondent decided to

sign exhibit P2 while two-year fixed term contract (exh. P1) had not



expired because applicant applied a loan from NMB but the condition for
| eligibility to the loan was that applicant should have a valid contract of
empl’oyment of three or more years. In my view, whatever was the
reason behind for the parties to enter into three-year fixed term
contract, that is not an issue between the parties, but the Icjgt’e of its
expiry.

Both applicant (PW1) and Eva Fumbuka (DW?2) teétified that the
said three-year fixed term contract commenced@ 1‘5t9January 2016.

They were correct, in my view, because 6@3 of the said contract

(exh. P2) reads in part:-

'3, The term of this contractwill be-three (3) years full-time with effect
from 1¥t January 2016... " &

It follows therefc%\t_lﬁla"t, as the said three-year fixed term contract
commenced on~1%Jantiary 2016, therefore three years expired on 31

NS

Decembae/rﬂzo-lg. In fact, even applicant (PW1) while under cross
ex%minatio?(n)admitted that the said three-year fixed term contract (exh.
P2) expired on 31 December 2018. The law, specifically, Rul;le 4(2) of
the Employment and Labour Relations (Code of Good Practice) Rules,

GN. No. 42 of 2007 is clear that, where the contract is a fixed term

contract, the contract will automatically expire when the agreed period
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expires, unless the contract provides otherwise. That position of the law
was reaffirmed by the Court of Appeal in the case of Serenity on the
Lake Ltd v. Dorcus Martin Nyanda, Civil Appeal No. 33 of 2018, CAT
(unreported). It is my considered view therefore that, arbitrator did not
error in holding that the contract between applicant and r?p‘ondent

expired on 315t December 2018.

For the foregoing, I hereby uphold the CMI:( a(\?\vgrd and dismiss this

N
application for want of merit. @\
N

Dated at Dar es Salaam this 10% Febriary 2022.

&

B.E.K. Mganga
JUDGE
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