THE HIGH COURT OF TANZANIA
LABOUR DIVISION
AT DAR ES SALAAM

REVISION APPLICATION NO. 85 OF 2021
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B.E.K. Mganga, J

Applicant was employed by the respondent as micro-team leader at

Access Bank dealing with.. Ioans HIS employment was terminated on 3™
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April 2019 as he was: alleged that he was involved in gross misconduct by

acceptmg TZS 500 000/— from one of the clients of the respondents.
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Aggrleveld by termlnatlon of his employment;.on 3" May 2019, applicant
GRI

filed labourf dlspute No. CMA/DSM/KIN/332/19 to the Commission for
Mediation and Arbitration henceforth CMA. On 29% January 2021, Kiangi,

N, arbitrator, delivered an award that there were valid reasons for

termination but that the procedure for termination was not adhered to. The



arbitrator therefore awarded applicant to be paid TZS 6,450,000/= that is
equivalent to three months gross salary.

Applicant was further aggrieved by the CMA decision and the award
thereof, as a result, he filed this application seeking the court to revise the
said award. In the affidavit supporting the notice of applicgtion:"‘{gpalicant

advanced two ground namely:- e

1. Whether the Arbitrator erred in law by holding that the Respondent had valid
reason to terminate the employment contract "bf '?he applicant basing on
testimony of the respondent witness DW1 whase testlmony was closed for
none appearance and without the App//cant be/ng given the right to cross
examfne Dw1.

2 Whether the arbitrator erred in law by awarding the Applicant a three (3)

molnths Compensation.

The respondent resisted>the‘“é‘ﬁbi'i!cation and filed the counter affidavit
A

of Humphrey Mwasambéumé‘:;édvocate.

N
I should point out at this moment that the application was heard
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exparte. The”ﬁ‘eason for that, is that, when the appllcatlon was scheduled
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for heanng on 3 November 2021, respondent did not enter appearance as
a resu'l'g;l Dlsmas Raphael, Advocate for the applicant prayed to proceed
exparte as there was proof of service. On this day, I gave benefit of doubt

to the respondent and adjourned the application ordering reservice so that

respondent can enter appearance on 11" November 2021. On the later



date, respondent did not also appear though she signed summons. I

therefore granted the application by the applicant to proceed exparte.

Arguing the application on behalf of the applicant, Mr. Dismas

Raphael, counsel for the applicant, submitted that Arbitrator erred in law

/

by holdmg that termination was fair based on evidence of DWi who was
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not cross examined. He submitted that respondent-called Krnanlla Nsolo
(DW1) wno testified only in chief thereafter the..matter"\i\'ras-‘ adjourned, but
the witness did not appear for cross examjna:ﬁion'dn"ground that he has
some assignments. Counsel argued thai_t:,':!th'is_ led the dispute to be
adjourned several times and thereafrer "fafter failure of DW1 to appear,

arbitrator' closed respondents case and openéd applicants (PW1) case.
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Counsel for applicant squrtt_ed that, in composition of the award, the
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arbitrator considered'--é'\}idéhce of DW1 who was not cross examined. He
)

referred to d Rule ~25(1) of the Labour Institutions (Mediation and

, 7

Argltratlon;s C;iledeI[nes) Rules, GN. No. 67 of 2007 that requires /inter-alia a
wrtness to ‘be cross examined. Counsel for the applicant cited the case of
Hena Afro Asia Geo Engineering Co. Ltd v. John Mihayo Jandika
and Others, Labour Revision No. 30 of 2020 to stress a point that

evidence of a witness who was not cross examined cannot be considered



by the court. He therefore concluded that arbitrator erred in law in

considering evidence of DW1,

In the second ground, counsel for the applicant submitted that
arbitrator erred in law by awarding applicant three months compensation
Counsel cited this Court’s decision (Aboud, J), in ngher Educatlan
Students’s Loan Board v. Yusufu M. Kisare, Consohdated Rewsnon No.
755 of 2018 and 858 of 2018, (unreported),‘;that-"iZ months is the
minimum and arbitrator cannot go beyond '«it‘net:l"Cdunsel concluded by

[

praying the award be revised and order applitf"zjh’t to be paid 36 months.

I ha\{'e carefully considefed both “the affidavit in support of the
application and counter afF Elavit ‘db"p'dsing the application and submissions
made on behalf of the appllcant and find that, the bizarre and closure of

evidence of thex respondent before DW1 was cross examined, was
S P Sl
contnbuted by the:apphcant as I will demonstrate herein below.
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‘-:-"‘.;_I_n rth|s exparte judgment, I will start with the complaint that the
arbitrator considered and used evidence of DW1 who was not cross
examined. After careful examination of evidence in the CMA record, I have

found that this complaint is justifiable. As hinted hereinabove, applicant

contributed to that situation. I am of that view because CMA record shows



that on 17*" September 2020, the matter was before Kiangi, N, arbitrator
as a result Kinanila Nsolo (DW1) was called to testify. While DW1 was still
testifying in chief, Mr. Humphrey, counsel for the respondent prayed for
adjournmeént as he had a case before the High Court at 12:00 hrs. Mr.
Benson, counsel for the applicant had no obJectlon to the pra‘\{erA as a
result, the arbitrator adjourned the matter to 21 October 2020 It a:ppears
that the matter was called on 12 Octob'er’ 2920 ,;.b'efpre Kefa P.E,
arbitrator in a special session but respondentqwéé‘:h_gt;present. There is no
proof in the CMA record that respondeﬁ‘t{;.\;.yas notified. It was then
schedule& to 15 October (__z,gzq?jbéf@fé“:’kefa, arbitrator, who was

informed by counsel for the reébqnd_ent that witnesses for the respondents

are indisposed. Reasoﬁ§_ that were advanced by counsel for the
. ."\\

respondent for abeencet eﬁ witnesses on that date was accepted by Kefa,
arbitrator,, as genume as some lost their. relatlves Due to absence of
WItnessesqfot the respondent on 15" October 2020, the matter was
re‘tur;@\ed :Jt,;o'--tt?e in charge for directives. No date of next hearing was fixed
on lsta::ijt:tober 2020. The matter then came on 5% November 2020 before
Kiangi, Arbitrator, for hearing. On this date, applicant and his advocate

appeared but there is doubt as to whether respondent was notified as

there is alterations on the coram and no proof that she was served. The



doubt is high as there is further aiteration in the order. Initially the order
was showing “wito umetolewa’ that was altered to read “shauri
litaendelea tarehe 24/11/2020 saa 4 Asubuhi kwa Ushahidi wa
DW1 umalizike, na DW2 na Ushahidi Wa trpande wa malalamikayji.

On the Iater date, Kiangi, N, arbitrator, was informed by counsel for the
respondent that DW1 was in Mbeya at CMA giving evrdence and pre;/ed for
adjournment. The prayer was objected by counsel for;."-—'-the applicant and
upheld by the arbitrator on ground that CMA [Vljb‘eyal_ije, neither the Court of
Appeal ner High Court that is above ,C‘MA.. 'K'inondoni. The arbitrator

therefore, closed evidence of the respondent on ground that respondent on

several occasions had been grvmg reasons for adjournment as a delay
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tactic. After closure of (c;a'se.,mfor the respondent, arbitrator heard evidence
'*:{‘,“'::}
of the applicant both:.ini~chief and cross examination and thereafter
[ LN '\::‘"‘
applicant closed. his.case.
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It! rsI unc[ear whether respondent and her witnesses were aware that

[
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the mqttelr was scheduled for hearing on 5" November 2020 and other
previous idates. In absence of proof of service, in my view, it was
misconception for the arbitrator to conclude that praYer for adjournment by
the respondent was intended to delay conclusion of the matter. The
arbitrator had in mind expeditious disposal of the dispute and forgot the
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importance of justice delivery. In fact the court of Appeal has reminded us
in the case of Nyanza Road Works Limited v. Giovann Guidon, Civil

Appeal No: 75 of 2020 (unreported)} when it held:-

"Secvnldly, while we agree with the learned Judge on the expeditious
resolution of disputes, we think that expeditiousness must be subjea‘ t\o the
d/ctates of the law and justice. As we had occasion to remark in Independent
Pawer Tanzania Ltd & Another v. Standard Chartered Bank (Hong
Kong) |anted Civil Revision No. 1 of 2009 (unreported), speed is good but
Justice I/5 best (at page 26). And by justice we meari Justice to both parties lo
the dispute...We appreciate that in terms of rufe 3(1) of the Labour Court
Rules, G.N. No. 106 of 2007, the High Court e}ercfsing Jjurisdiction as a Labour
Court s a court of law and equity wh/ch ought to:have regard to the fact that
the duty to act promptly is . not 5 mere technical aspect without any

consequences in case of failure ‘b y a Ilt/gant to exercise his remedy as it were”.

Guided by the abovef-tftjecision of the Court of Appeal in Nyanza

Road Works letted case I i nd that the arbltrator forgot the dictate of

law. I am of that ‘VleW because arbitrator closed the respondent case
'm_ ,rx*'\ \ b

e
before cross examlnatton of DW1. This, in my wew was contrary to

Rule 25215(121;, (b), (c), (2) and (3) of the Labour Instltutlons (Mediation
and arbltlratton) Rules, 2007, GN. No. 67 of 2007 that provide the
procedure and stages in recording evidence ‘of witnesses at CMA.
According to this Rule, a witness has to (i) testify under oath or

affirmation, (ii) be examined in chief, (ili) be cross examined by the



other party,(iv) be re-examined by the party calling that witness, (v) be
asked questions for clarification by the arbitrator especially after cross
examination, (vi) the party cross examining has to be given an
opportunity to ask questions arising from the arbitrator’s questions and

(vii) the party conducting re-examination may take lnto «account all
“ n.\ \/,'

questions asked by the other party and the arbitrator. In the appltcatton
at hand, only (i) was fully complied with, and (ii) was partially complied
as the dispute was.adjourned while the wi,tpess:t_(ﬂDWI) was under
examination in chief. All other stages nanﬁelx “(iii) to (vii) were not

complied with. In other words_, ‘,the'evi'dehce of DW1 was not fully

‘ .

recorded by the arbitrator. I therefore join hand with the reasoning of
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my learned brother Klsanya,\J in Hena's case, supra, that evidence of

a witness not Cross_ exammed cannot be acted upon by the court. I

therefore |.hplq:j:-_h§t:|_t_.\fvas an error for the arbitrator to consider and use
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evidence,;ofgpl\*l\_l;lt-fWho was not cross examined to shake his credibility. 1

theﬁefore j-'allc;')w this ground. As pointed out herein above, this was
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contribﬁt(:ad by the applicant who, did not properly assist the arbitrator
as he put pressure to the arbitrator for conclusion of the dispute

forgetting the law.



In short, there was procedural irregularity and violation of the law
at CMA. As evidence of DW1 was not fully recorded; and as that
evidence cllannot be acted upon; it is equally that, theré is no evidence
on CMA re:cord on behalf of the respondent. To.make ary order at this

moment will be condemning respondent unheard. The only<remedy
s ". i P
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available iln the circumstances of this application, is to n'til[ify “'CiMA
proceedings starting from the evidence of (PW1) the herein applicant to
conclusion:, quash and set aside the award andorder retrial starting
from whellre DW1 ended. This should be ddq_%z by. different .arbitrator
without dtsa[ay. I therefore direcl_!,;.;,that}:t'he CMA record be remitted back

to CMA so that the parties can B‘g_prqp“e'rly heard without delay.
Dated at Dar es Sélqa‘g:ﬁxi‘;_t‘his‘ 2" day of March 2020.
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B.E.K. Mganga
JUDGE




