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On :17th April 2001, the res‘pgm*t’:fl;‘;nt emponéd the applicant as a
chemist. ;Employment relationg]ip between the two came to end on 19%
April 201;'9 when apéliicant was served with a termination letter for
failure to| ‘pa\qti’éipate'-i"n retrenchment process. Applicant was aggrieved
by thessaid términation as a result he filed labour dispute No.
CI%R/@/T EM/218/19/104/19 before the Commission for Mediation and
Arbitration henceforth CMA. On 6% September 2021, Hon. M. Batenga,
arbitrator, issued an award ordering the respondent to pay the applicant

TZS 14,761,138.27 as severance pay and TZS 5,482,708.50 being one

month salary in lieu of notice as he found that termination was fair both



substanti\llely and procedurally. Being further aggrieved by the said
|

award, on 11" October 2021, applicant filed this application for revision

on ground that:-

1. Thé arbitrator grossly erred in law and fact by misdirecting himself in
res,'oea‘ of the cause of action and based the award on retrenchment

|
instead of unfair termination. ©

2. Thé arbitrator grossly erred in law and fact by failure to’;;/?e*issuas that
could have resolved the dispute. ‘ Y j

3. The: arbitrator grossly erred in law and fact b yﬁ ;‘ai/0>e\\£%,make a finding
on each issue framed by the parties. ‘%\\\1‘:)

.,
Y

4. The arbitrator grossly erred in law by basing h;'g}b’easidn on the issue he

N . TIN NT - .
ralsed suo rmoto in respect of p{ace jure™ for termination without
affording the applicant right to/’?e hé‘a}a_’.«;fi"'

5. Th!e arbitrator erred in law and@,by failure to evaluate evidence and

Issted an award Withoutfr%asans thereof.
On 2 December 20@' sspondent filed both the notice of opposition
and a counter afﬁ@= Apart from that, respondent filed also a notice of

preliminar \otn\ca_;cyon on point of law that :-
%1. The-application is incompetent for failure to file a mandatory notice of
u'intention to seek revision contrary to Regulation 34(1) of the
Emlp/ayment and Labour Relations (General) Regulations GN. No. 47 of
2017.

Arguing the said preliminary objection, Mr. Lwijiso Ndelwa, Advocate

assisted by Francisco Kaijage Bantu, advocate for the respondent,



submitted that the application is incompetent for failure by the applicant
to file a mandatory ‘notice of intention to seek revision contrary to
Regulation 34(1) of the Employment and Labour Relations (General)
Regu]atiorﬁs GN. No. 47 of 2017. Mr. Ndelwa argued that the said Rule
requires applicant, prior to filing revision application before this coug)t, to
file at CMA, a notice of revision (CMA F. 10). Mr. Ndelwa, su bitted

b4

further that failure to file the said notice make§/ ppllcatlon
(!\\

\h. . - -
incompetént liable to be struck out. In su‘pport"of his submission,

'a

N\
counsel for the respondent cited ngh Court decms:ons in the cases of
f g \ »-b;,./

Umlever Tea Tanzania Limitedv. 5PauI}Basondole, Labour Revision
No. 14 of 2020 and Arafa Ben_;g__:ym Mbilikila v. NMB Bank PLC,

Revision No. 438 of 2020.b0 hunreported.

Respo'nding to%@submissions made on behalf of the respondent,
M. Baralé‘é\h@ka,'cpunsel for the applicant submitted that, the said
Rule 34@\GN. 47 of 2017,(supra), relates to forms while revision
applie@ﬁs are governed by Rule 24 of the Labour Court Rules, GN. No.
106 of 2007. Counsel for the applicant submitted that Rule 24 of the
Labour Gourt Rules, GN. No. 106 of 2007 requires an applicant to file

chamber summons, notice of application and an afﬁdavit, which were

complied with by the applicant. Counsel for the applicant argued that



the appli¢ation is properly before the court and cited the High Court
decision in the case of Frednand Nsakuzi v. Diretor General PCCB,
Revision No. 07 of 2018 (unreported) to support his argument. Counsel
for the applicant argued further that, failure to file the notice to seek

revision did not occasion injustice to the respondent and prayed the

2 N O

court to dpply the overriding objective principle. In suppert, of h|Sfprayer

A4
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to apply the overriding objective prmcnple counse! fér the applicant

\.“' ’\
relied on;the High court decision in the case* f Alp’ir once Dionezijo
\.

"'. \ ‘\.v\

Bompha‘ce v. Shirika la Upendo na Sadaka, labour Revision No. 8

0

of 2021 _(unreported). In concl dlng )submussnon counsel for the

(

applicant cited Rule 55(2) of t e\La our Court Rules and prayed the

e

preliminail'y objection be dlsm{s)sed.

In a brief rejoind‘én, Mr:Ndelwa, counsel for the respondent submitted

that Bon'i?‘hga\e(s' case, (supra), is distinguishable and cannot apply in
the facts"'a@this application. Counsel for the respondent concluded that
the ox;z\g/r;i‘ding objective principle, cannot be used ‘to circumvent the

mandatory provisions of the law.

From the above submissions of both parties, the rival issue is whether
it is mar{datory to file at CMA a notice to seek revision prior to filing

revision épplication before this court or not. It was submitted by counsel



for the respondent that notice to seek revision is mandatory to be filed
at CMA priior to filing revision application to this court and that failure to
file it makes the revision application incompetent liable to be struck out.
On the oli!her hand, it was submitted by counsel for the applicant that
applicati0||"1 for revision is governed by Rule 24 of the Labour Court Rules
GN. No 1:06 of 2007 and that failure to file at CMA gh'e@otice;,t’g seek

revision is inconsequential. With due reSpect- to counsel for the

applicant, Rule 24 of the Labour Court Rules, GN Now106 of 2007 does
”\2‘ ‘; AN
not gover|n applications for revision, but is.a general Rule applicable to
0 i

all applications made before thIS ceu In revision application, the
appllcant;has to cite the said Rulgzgﬁ' and 28 both of GN. No. 106 of
2007 and] section 91(1)(a) oi%he Employment and Labour Relations Act
[Cap. 366 R. E. 201~9§@e 34(1) of GN. No. 47 of 2017, (supra), was
made byi tbff*Miﬁistef under section 98(1) of the Employment and
Labour Ol;{é'l'a_tioms Act [Cap. 366 R. E. 2019] and uses the word shall
co%.\oting mandatory. In terms.of section of 53(2) of the Interpretation

of the Laws Act [Cap. 1 R. E. 2019]. The said section provides:-

"53(2) Where in a written law the word “shall” is used in conferring a
function, such word shall be interpreted to mean that the function so

conferred must be performed.”



In my view, the notice to seek revision is like a notice of appeal in

|
both Civill and Criminal cases, in which. case, its absence makes the
appeal in¢ompetent. Failure of the applicant to file at CMA a notice to
seek revision, cannot be regarded as inconsequential to the revision
applicatioh before this court. In my view, the notice to seék a revision is

a call to fche CMA and the arbitrator that the award{,isifeontesge@, and

that shou'ld make necessary arrangements such,\as typing proceedings

\

&
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and forward the record to the Court for rev1SIon \Fallure to file at CMA a

‘\.

notice to seek revision, implies that thére k“ISé;-..nO further contentions
.-""“:-k Ny
“\

between the parties and that the? d|spé1tfejhas been put to rest hence no
need of forwarding the CMA recogg:;d}the Court. Argument that failure
to file the notice to seek re'visgon is inconsequential, in my view, is like
submittinb thaf failur&ogle a notice of appeal in criminal or civil cases
is inconség{?ntialxwh‘ich is not the pos_ition of the law. In my view,
failure 8,f]':tkapplicant to file the notice to seek revision makes the
ap%licatio'n‘for revision to be incorhpetent. I therefore associate myself
with the reasoning of my learned brother M!yambina, ), in Basondele’s
case, (supra), and learned sistér Maghimbi, 1, in Mbilikila’s case,

(supra), that failure to file a notice to seek revision makes the

applicatio"n for revision incompetent.



It was submitted by counsel for the applicant that, failure to file the

notice to seek revision did not occasion injustice to the respondent and
prayed th;e court to apply the overriding objective principle. This
submissior:1 was countered in rejoinder by counsel for the respondent

that overr:iding objective principle, cannot be used to circumvent the
O

mandatory provisions of the law. I respectfully Sagree vy,it/ﬂ the

submissiop by counsel for the respondent as that%;.{{hgﬁo'sition given by
! NN
the Courtjof Appeal in the case of Martin D. I(u\r\né\?ifza & 117 Others

NERS ,

v. Iron and Steel Ltd, Civil Application>No. 70/18 of 2018,

S "

(unreported) and SGS Societe’Gerfiie[a}jé De Surveillance SA and

W

Another v. VIP Engineering &\ﬂéjrketing Limited and Another,
Civil Appedl No. 14 of 20-17\Q>nreported). In Kumalija's case, (supra),

™
the Court|of Appeal-held:z

b Whil@‘bﬂna}o/e is a vehicle for attainment of substantive justice, it
will notfhelquparty to circumvent the mandatory rules of the Court. We are
loath @accept Mr.Seka’s praye}‘ because doing so would bless the
resg\gn'dent’s inaction and render superfluous the rules of the Court that the

respondent thrashed so brazenly”.

In VI:F"s case, (supra), the Court of Appeal held that:-

" .We also find that the overriding objective principle cannot apply in the

circumstances of this case since its introduction in the wrilten Laws

(Miscellaneous Amendments) (No. 3) Act, 2017 (Act No. 8 of 2017) was not



meant to enable parties to circumvent the marnidatory rules of the Court or

turn blind to the mandatory provisions of the procedural law which go to the
|
foundation of the case.”

From s:ubmissions of the parties and CMA record, it is clear applicant

|
did not file at CMA a notice to seek revision prior filing this application.

For all what I have explained ‘hereinabove, I struck out thlS&App[IC ation

for being incompetent.
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Dated at Dar es Salaam this 25% day of Februgr’\igozz
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