IN THE HIGH COURT OF TANZANIA
LABOUR DIVISION
AT DAR ES SALAAM
MISCELLANEOUS APPLICATION NO. 187 OF 2021

DAMARIS SIMTALA......coeusersrenens R cersssseresrss APPLICANT
VERSUS

MANTRAC TANZANIA LIMITED ..ooueveeennns reaseresnesssi RESPONDENT
RULING

02nd & 16% June 2022
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This application is for extension of tlme The appllcant is applying for time
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to file an application for rewsnon orlglnating from the decision of the

Commission  for Med:atton and  Arbitration (CMA)  No.

,"\

CMA/DSM/T EM/13/2018/39/2018 It has been filed by a notice of

appllcatloﬁ‘supported by an affidavit of Henry Mwangala a representative

91:@{1: appllcant ‘It only raises an issue whether, there is sufficient reason
”t«»
to graﬁt this, apphcatlon
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It has to be factually recalled that the applicant was terminated by the
respondent. Aggrieved with termination, a dispute was filed at the CMA,

where the applicant was not successful. The applicant approached this



court to have the award set aside. That was unfortunately done out of

time, hence this application.

Mr. Mwangwala learned advocate, made oral argument for the applicant.
He was of the submission that the applicant appeared before this court
for Revision. However, her application was struck out on, 19th October

2020, with leave of 14 days to refile the same. </;‘§\

Before time given lapsed, he said, she filed an appllcatlon a:g directed on
o Ny
2" November 2020. He said, the said appllcatlon had defects which
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rendered the same be struck out. It was, ihlsvargument further that he
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instead of filing a fresh appllcattgn, smplyﬁﬁ‘ﬂled it as an amended one,

maintaining the number pf;:._tf\e or‘1el éﬂﬁék out i.e amended Revision No.

49 of 2020. The saméi w;é'\:réj'é'cted and so was out of time to filed this

appllcatlon_\He sald |t was a slip of the pen and it is excusable, since he
W

filed another appllcatxon in 7days time thereafter.
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The arned‘advocate then asked this court to consider the decisions in
the case; fgf Serikali ya Kijiji cha Mlangali vs Kasimu R Kakene,
Misc. Application No. 233 of 2029 at page 8, and Mwanza Director M/S
News Co. Ltd vs Mwanza Reginal Manager of TANESCO and
others [2006] TLR 335. He lastly asked this court to grant this application

for the sake of justice.



On his party, the respondent’s advocate one Fraterne Munale, was of the
view that failure to take keen action as the applicant did, is an act of
negligence. In his view, the point that the error committed is a slip of the
pen is lame and should not be accepted. He argued that the application

was alleged filed on 8™ January, but it was signed on 3™ June 2021, it is
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not, in his view genuine. Since parties are bound bx;the:r ple%Smgs, the
learned counsel held the view that the applicant.,dig not ??Pem élip of the
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pen in his affidavit, then it should not be conSIdered~ xHe asked this court
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to refer to the case of Ngao Godwin LoSero VS Jullus Mwarabu, Civil
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Application No. 10 of 2015 at page 3- 4 and the case of Hadija Adam vs
Godbless Tumba, Civil App[lcatlon No 14 of 2013, where it was held
that the delay should not be mordmate, the applicant should not be sloppy

or, there should be a-point of law.
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By way of a reJomder the applicant stated that the application was filed
m x e«
in étlme as t\he record shows, but it was rejected for the reasons stated
W el
before. I@IS argument, he said, the application was not filed on 3™ June
2021. In conclusion, he stated that the same was filed as per the
Electronic Filing Rules, 2018 and so referred to the case of Khanjis

Mosoud Abushiri vs Hamis Ally Shaban and 2 Others, Misc. Civil
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Application No. 20 of 2020. The learned counsel therefore asked this court

to dismiss this application.

Going through the submissions of the parties, I was calied upon to

determine whether the applicant has shown sufficient reason for delay.

As the law provides, under section 91(1)(a) of the Employment and
%

Labour Relation Act [CAP. 366 R.E. 2019] an apphcatlonﬁ,to challenge a

x.,‘
CMA award is to be filed in six weeks, in clear%e’?ms the Iaw states as

hereunder: - . Xﬁ::\\}
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"91(1) Any party to an arbitration award ade under section 88(10)
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who alleges a defect in an y afbitratloﬁroceedlngs under the auspices
of the Commission may app/y to the Labour Court for a decision to set

aside the arb/trat/on award—

(a) \Mthfn Six Weeks of the date the award was served on the
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%ﬂépp//cahi“ unless the alleged defect involves improper
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It is clear that the application for revision of the CMA award is within six

weeks which amounts to 42 days.

Going by the affidavit supporting this application, it was averred that from

the day he was granted leave to filed the application, it only took few days



and filed it. But what came as a huddle is the error on the record that led
to striking out of the said application. Taking action further, it took him

another 7 days to prepare and file this application.

In law, the court has discretionary power to extend time, but it does so

with conditions, among them, is that good cause has to be shown. Rule

oL
56(1) of Labour Court Rules [G.N. No. 106 of 2007]: pro\\gdes % &%

"The Court may extend or abridge any perfod prescr/bed by these
Q \ NN
Rules on application and on good causexshown \un/ess the Court is
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In the case of Wambura N.J. Waryuba v The Principal Secretary

Ministry for Finance and Another ClVIl Application No. 320/01 of

2020, it was held that: -

Y.

.0t fs{:}éssentla/ to re/terate here that the Court’s power for extending
é»» on, \C\
¢t/me 4 Is. /both W/de-rang/ng and discretionary but it is exercisable
o
Jud/c,'ggs/y upon cause being shown.”

This means, in order for the time to be extended by the Court even though
it had such powers, a good cause for delay has to be shown. In the case
of Daudi Haga v Jenitha Abdan Machanju, Civil reference No. 19 of

2006, Court of Appeal, (unreported), stated other reason for the Court to
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extend time is that the applicant has to account for each day delayed. It

was held that: -

"A person seeking for an extension of time had to prove on every
single day for delay to enable the Court to exercise its discretionary

power.”

und with

o
defects, I hold that the applicant has shown good:cause. I do not think,
the same was sluggish to the extent of denyfhgﬁhin\né the Tight to be heard.
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For the foregoing reasons, 1 find the applicant has shown sufficient cause
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I consider that the delay is not inordip:é't“é‘?;-?\\ A
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for delay. On that aspect this'application is granted. The applicant is given

15 days from today-:to" file éhé:intended Revision. Since this is the labour

matter, I fake=no order as to costs.
,\
A.K. Rwizile
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16.06.2022




