IN THE HIGH COURT OF TANZANIA
LABOUR DIVISION
AT DAR ES SALAAM

MISCELLANEOUS APPLICATION NO. 65 OF 2021

PUMA ENERGY (T) LIMITED .........................Agﬁ‘_ICA%T
VERSUS
KHAMIS KHAMIS ...covvenerisncne-nssneas gy

10% May & 29% June 2022

Rwizile, J

which to file a notice%of in Leien to appeal to the Court of Appeal of

s‘-

Tanzania agal ec15|on of this court dated 02" August, 2019 in

i:-'c- "x*“ Rt

Labour Re sm ,N %

termlnatdor‘ poor performance at work. Not satisfied with termination,
he filed Labour Dispute No. CMA/DSM/TEM/533/2016/12/2017 at the
CMA. The dispute was heard and on 20" August, 2018 the award was
delivered in his favour. He was granted compensation of TZS

323,950,608.00 equal to 36 months salaries, TZS 24,227,075.00 as

©



severance allowance for ten years he worked with the applicant, and TZS
195,720,159.00 as subsistence allowance. The applicant was aggrieved,

in protest, she filed Revision No. 901 in 2018.

It was struck out but was given seven days to refile, Revision No. 323 of

2019 was preferred but it was struck out for being time barred. The

applicant being dissatisfied, filed an application for<ré§§?ieyv, sla ;edgg% No.

496 of 2019. It was dismissed for want of mentThe appllcant was again
not happy with decision. Since the appllcas |ate£to challenge the
same to the Court of appeal, an appllcatlo%}aNo 2}26 of 2020 for extension

{:s ﬁlé‘diﬁtﬁas also struck out with leave

of time to file notice of appeal
to refile because it had a defectlveawﬁtdawt Then, the applicant ﬁled

Miscellaneous Labour A ,,\ppllcaithl‘on No. 372 of 2020, which gave way to the

Mushi of‘lﬁ Front Advocates.

The applicant advanced two issues for determination as hereunder;

I. Whether the applicant has shown sufficient cause to warrant

extension of time.
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fi.  Whether the applicant has accounted for all the time of delay.

The hearing of this application proceeded by way of written submissions.
Submitting on the first issue Mr. Nyika stated that illegality and delay
based on technical grounds amount to sufficient reason for extension of

time. He supported his submission by citing cases of Wam Shija v
fﬁ‘.?’f- £ ; 2
Fortunatus Masha (1997) TLR 213, Benedict Miimello \'r\;%a%k of
A;),.}k‘ ;{“‘ﬁ)‘r
Tanzania Civil Appeal No. 12 of 2002 (unrepofted) wheré%the Court of

Appeal cited with approval the case of f[a%‘ga %eﬁent Company

o

Limited v Jumanne D. Masangwa éa‘q'ﬁdﬂ:@%ﬁd;s? . Mwalwanda, Civil

Application No. 6 of 2001 (un%fortg‘ds),ﬂ \N as his view that since the

- B . .
applicant was in court purﬁ'{fg applications relating to the same case, it

amounts to technical d%lé,\%“k}x;?%‘?s(%}excusable as under section 21 of the Law
of Limitation Act [/@?F\’\'\?B%R}? 2019] which provides for exclusion of the

days speanhjgig%\ntgerSecuting a case, in this case, an application for

3 k.

7y 3 .
SN
redF

The IeaFﬁeé counsel was of further argument that, the decision to be

challenged has an illegality. He said, the applicant was not given a right
to be heard. To support this point, he cited the cases of Mrs. Fakhiria
Shamyji v The Registered Trustees of Khoja Shia Ithinasheri (Mza)

Jammat Civil Appela No. 143 of 2019 (unreported) at page 9 and Mr.
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Lembrice Israel Kivuyo v M/s DHL Word Wide Express DHL

Tanzania Limited Civil Appeal No. 83 of 2008 at page 11.

In his view, where a point of law at issue is illegality, the decision to be
challenged by itself constitute sufficient reason for extension of time, as

held in the case of VIP Engineering & Marketing Limited and 2

Others v Citibank Tanzania Limited, Consolida’t‘"eclvﬂ Refel%nces

\%d

No. 6, 7, 8 of 2006, Court of Appeal of Tanzanla\(Unreported) at page 22

and Principal Secretary, Ministry of Defence Natlonal Service v

Devram Vallambhia [1992] TLR 185, Ry,

On the second issue Mr. Nyika éybmittéaatt it is trite that the applicant

has to account for each d%z? delayéd, He argued that dates from 5t

% :
August, 2019 to 20th August%? /9 was spent by the applicant to prepare
ze “a\ F

o,
and to fi Ie‘the,appllcatlgn for review. Then dates between 20* August

Q%?OZO was spent to prosecute it. Further, he argued

ay, 2020 to 15 June, 2020 was spent in preparmg the

2019 andwzgﬁh

i )
thatk rom 29”‘%E
applicatidﬁ#éér extension of time to file a notice of appeal.
He then stated that days from 29 May 2020 to 5% June 2020 has to be

excluded as the applicant was waiting to be supplied with copies of the

ruling and drawn order.
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He continued to submit that between 5™ June, 2020 and 17t" June 2020
was spent by the applicant to prepare the first application and between
17" June, 2020 to 13% August, 2020 was spent on prosecuting the
application for extension of time. He stated further thaf between 25%
August, 2020 and 11" March, 2021, the applicant was prosecuting the
second application. He then submltted that all the trme*”used t@ prosecute
applications should be excluded He finalised by submlttlng*that he delay

\/

was not caused by lack of diligence on part of(tﬁ‘é ap gj@gnt. He therefore

prayed that time be extended for him to fi Ie{lotl% of intension to appeal.

i
Making a reply, Mr. Mushi submltted tﬁa@ decision which the applicant

wish to challenge by itself isatime"bapre‘% as that was the reason for it to

on the applicant’s’ad

dlscretlon;%?po

The Ie‘eﬁ®counsel went on to state that the delay was caused by gross
negligence of the applicant who spent time prosecuting applications that
were incompetent before the court. Mr. Mushi further argued that, the
application for review was dismissed due to ignorance of law and the same

is not a sufficient ground for extension of time. He said, it did not amount

&



to technical delay. To support his submission, he cited the cases of Elia
Kasalile & Others v Institute of Social Work, Labour Review No. 496
of 2019 at page 10 paragraph 2 and A.H. Muhimbira and 2 Others v
John K. Mwanguku, Civil Apblication No. 13 of 2005, The Registered

Trustees of the Archdiocese of Dar es Salaam v The Chairman

ignorance of the applicant to op<t\to~p %secute an application for review

%g;
tated that there ought to be an appeal iodged

in time but founc[i be%ﬁncompetent as held in the case of Director

2
General 1 PEv Pzéégl Ngalo, CAT Mwanza, Civil Appeal No. 76/08 of

Further,"tﬁégﬁearned counsel stated that the applicant did not account for
each day delayed and also did not state when the notice of appeal was to
be filed. He stated that from 5% August, 2019 to 20" August, 2019
constitutes 15 days, which is too long to prepare notice, chamber

sumimons and affidavit. To support his submission, he cited the case of
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Wenceslaus Nyalifa v The Permanent Secretary and Another, Civil

Appeal No. 82 of 2017.

Mr. Mushi submitted that Revision No. 323 of 2019 which the applicant
intends to challen'ge was struck- out for being time barred for one day. He

continued to argued that the Court cannot rely on the dates ment:oned in

5?
Revision No. 323 of 2019 was struck out o\%August 2019 and the

application for extension of time was Io;?ggggb&%n 054 April, 2022. He stated

that it is almost 3 years which makes 5lost 900 days of delay, he asked

this court to refer to the case of"*‘lzygwﬁ%uya Constructions Company
Lok

Ltd v Board of Regiﬁt%'@& f-"l\;gustee of Young Women'’s Christian

b
%

Association of Tﬁé‘gia?a‘t page 6.

thatin Rewszon No. 323 of 2019 the applicant was given right to be heard.
He said, it is the applicant who asked the court to have the application be
struck out with leave, he conceded the preliminary objection raised. In
the view of the learned counsel, the case of Mrs. Fakhiria Samji (supra)

is distinguishable because in the present case, it is the applicant who
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asked the .court to strike down the application. The counsel further
supported his point by the case of Africa Barrick Gold PLC v
Commissioner General TRA, Civil Application No. 350/01 of 2019

(unreported) at page 12.

In his view since the matter was struck out, it cannot be sub]ect of appeal

and so there is no room for extension of time to Iodgé‘»a%notlceﬁfﬁ%peal

as per the cases of Masolwa D. Masalu v The/Attorney:General &

Others, Civil Appeal 21 of 2017 at page 12, %ph Mahona @ Joseph

o

Mbije@ Maghembe Mboje and Apother v The Republic, Criminal

What constitutes suffi crentz%g}a; n, he added, was defined in the case of

the Manager Téﬁl%‘ad :rggKagera v Ruaha Concrete Company

)

pp‘qgl“No. 96 of 2007 at page 6. He then prayed for the

Limited, CRillA

appljcatidn
N

{_té%bgais}missed.
N | o
In a rejoinder, Mr. Nyika argued that the applicant intends to appeal

against the decision that dismissed the application for being out of time.

He continued to submit that the application for review was not prosecuted
due to ignorance but rather the applicant believed there was an error

apparent on the face of the record. The court, in his view was moved to



correct its error, reference was made to the case of Director General
LAPF Pension v Pascal Ngalo, (supra). He then stated that negligence
of filling review, if any, has already being penalized by the said application
being dismissed and the same cannot be used as a ground to deny the

application of extension of time sought under this application.

LA

After going through the submissions, the Court has to determmf }yhether
the applicant has shown sufficient reason for‘delay t:%%&a notice of

appeal.

iR

The law states clearly that a notice of/ap|

High Court has to be filed S’ijgwin tﬁi‘rtw;days from the date of -the

(1) An}%: pgerson\who des,'res to appeal to the Court shall lodge a

W)

gy/rfttegnatlce in duplicate with the registrar of the High Court

2'9‘)), Everynotice shall, subject to the provisions of Rules 91 and 93,
- so lodged within thirty days of the date the decision against

Which it is desired to appeal.

&)



But in case an aggrieved party is time barred to file a notice, section
11(1) of the Appellate Jurisdiction Act [CAP 141 R.E. 2019j gives power

to the High Court to extent time to file a notice of appeal. It states: -

"Subject to subsection (2) the High Court or where an appeal lies

from a subordinate Court exercising extended powers, the

s

i
subordinate Court concerned, may extend the: t/me for g/{r;g%ot/ce
of intention to appea/ from a judgement ofithe High C’aurt or of the

s g A
subordinate Court concerned, for makin&an appliéation for leave to

*

2
appeal or for a certificate thatﬁthe cai}/.s a fit case for appeal,

LW
gﬁe 0 .tg%.;,ng the notice or making the

notwithstanding that th

It is trite therefore that the High Court cannot simply extend time

whenever, asked The:eit‘gre grounds to be considered before granting or

refusing anbextension of time. That is to say, it is upon the applicant to

&, &%
show\sufﬁaent
{‘“\

P
circumstatices of each case.

cause for delay. A good cause for delay depends on the

The applicant submitted that the delay was caused by technical grounds
and that the decision to be appealed against contains illegality. In my
perusal, the record shows Revisions No. 901 of 2018 was struck out with

leave to refile. Then Revision No. 323 of 2019 which on 02.08.2019 was



struck out for allegedly being time barred. Then the applicant preferred
to file an application for Review No. 496 of 2019 which was dismissed for

want of merit on 29.05.2020.

In the case of Lyamuya Construction Company Ltd v Board of

Registered Trustee of Young Women’s Christian Association of

& @%\\ g

Tanzania, Civil Application No. 2 of 2010 (unrep‘orted) the‘-uéc’gz; rt laid

down principles to be considered before grantlng@n extensmn of time to

From<the dcfgion, it has been clearly stated that the application for
D
%;,

extension may be granted provided the applicant has not delayed in taking
an action, and so delay was not inordinate, and the applicant has not
shown negligence. In this application, the applicant filed an application
for revision challenging the decision of the CMA. It was struck out for one

reason or another. Having in mind that the court fell into an error, an
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application for review, was filed but dismissed for want of merit. The time
spent from the day the application for revision was filed can be considered
to be time used to prosecute the same. In William Shija v Fortunatus

Masha (supra). It was held:

.. I am satisfied that a distinction should be made between cases

L6 &
involving real or actual delays and those like the present one which

only involve what can be called technical dys in the sense that
é} %3
the original appeal was lodged in time but the present situation
o
arose only because the orfg/nal 7_\%795/ for one reason or another
has been found to be fncompetet and a fresh appeal has to be

Instituted. In the circumstances, the negligence if any really refers
‘ ‘%}%
to the filing of an /ncompetent appeal not the delay in filing it. The

e By

fi //ng of an /ncompetent appeal having been duly penalized by

str/kmg It out the same cannot be used yet again to determine the

%{meov@ess of applying for filing the fresh appeal, In fact, in the
: ®) .;’v

preg_gnt case, the applicant acted Iimmedijately after
the pronouncement of the ruling of this Court striking out the first
appeal.

Secondlly by implication this court was minded to give the applicant

a second chance when it categorically told the applicant that it was

)



open to him to institute a fresh appeal by taking the necessary

steps towards that goal...”

From the decision, there is any reason to differentiate between technical
delays and delays caused by negligence. I think, when the applicant

&

appears in court and prosecutes case diligently and honestly, n\t the same
A
does not achieve the intended goal, the court has 0 Iook at t\@gactlon

and be able to state if it is normal delay which is; punlshablevor technical

&0
delay which is excusable. In the present case te be fan;rto the applicant,

application No. 901 of 2018 was filed in,;ti;_me;.t@as struck out with leave.

h,i}sh also was also struck out. I

Later, he filed an appliCation th ;revie‘%?

R
think, that all time amounts gln my v:ewj 7 technical delay that is excusable

as held in the case I havgigu?st\%ted In-my view, I think, this application

has merit. It should b& g;;antﬂd as I hereby do. The applicant is given only

14 days to fi leéthé" nftlce intended. Since this is the labour matter, I make

g S Nt

srto ‘costs.._

A
2\ A.K. Rwizile
B2
U‘x‘u’

JUDGE

29.06.2022
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