IN THE HIGH COURT OF TANZANIA
LABOUR DIVISION
AT DAR ES SALAAM

REVISION NO. 218 OF 2021

EXIM BANK (T) LIMITED .....osnservasensnrarnnnnnnnns APPLICANT
VERSUS

in . i
N
REF: CW%/%‘?BSM%ZWIS
'”R,ULIN'G"

16% June & 01°t July 2022

Rwizile, J

the entlre,_xproq,e;(‘jmgs, decision and orders by the Commission for

Mé‘%ﬁ: a':r')“ 5 Arbltratlon (CMA) in respect of Labour Dispute No.

CMA/DSMALA/727/18.

It can be factually stated that the respondent was an employee of the
applicant in the position of bank teller and was later promoted to a chief

cashier from 26™ January, 2009 until when he was terminated on oot



January 2013 for gross misconduct. The respondent instituted a complaint

at the CMA whereby the award was in favour of the respondent.

The applicant was ordered to compensate the respondent for unfair
termination and be reinstated. The applicant was dissatisfied with the
award and filed Revision No. of 445 of 2016. This court quashed the award

of labour dispute No.CMA/DSM/ILA/R.63/13/139.

On 02" July, 2018, the respondent refi le%i%f labour dlspute No.
CMA/DSM/ILA/R.727/18. The matter at CM sxlzeard exparte and an

exparte award pronounced in favour of‘*th espondent on 29" January,

L

2019. The application for execttion No:fx376 of 2019 was filed but was

o

struck out for having arithn etica‘l“*'errérs on the amount of 75 million

awarded instead of the %%r?lodht it recorded 75 billion. The award was

Ny

corrected on 29th Aprll;“?ZOZf”based on the Deputy Registrar’s directive at

the execut|on‘fstage-‘i The applicant, then filed this application to challenge

the’i‘entlre a‘fard .m labour dispute No. CMA/DSM/ILA/R.727/18."
‘%ﬁ? p /DSM/ILA/ /

Both pa 'les were represented. The applicant was represented by

Makarious Tairo, learned Advocate whereas the respondent was
represented by Michael J. Nyambo, learned Advocate. But before the
hearing on merits of this application commenced, the respondent raised

two Preliminary Objections that: -



1. This application for Revision is hopelessly time barred.
2. This application for revision is incémpetent before this
honourable Court for lack of proper citation of the title of this

honourable Court.

Mr. Nyambo submitted that the deusnon of the CMA was made in 2019.

He stated further that the notice of application am}%ﬁambersg%mmons

are pegged to revise the CMA award No. CMA/§M/ILA/R.Z¢;7/18 which

made on 29" January 2019. He continued o*%giaté: hat there is a total

lapse of 2.3 years, which is contrary to segﬁien 9’ Ef(1°°(a)(b) of Employment

and Labour Relations Act. The apphcat:on ought‘ to be filed in 42 days. He

stated that the applicant did glg‘ot s}eafyxthe date of the order to be revised

&

and so prayed for the appI{catLp% to be dismissed for being time barred.

On the other poin*t he'i"s%’%itted that the name of the Court does not

- .?: é"‘“

United Republic Tanzania” and not the “High Court of Tanzania *

In rebuttal Mr. Makarious submitted that the decision of the CMA is clear
as notified in the notice of application and the chamber summons that the
decision made on 29% January 2019 was corrected on 29" April 2021. The

learned counsel was vehement that the corrected award was received on
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the same day and filed the application on 9% June 2021. More so, he
argued only 41 days lapsed from the date the corrected award was served
on the applicant. Mr. Makarious held the view that the application was

filed in time and so the preliminary objection has no merit.

On the second point, he submitted that the preliminary objection is
irrelevant and the law has not been cited and if it haﬁ?eenfﬂg\cann t be
used to defeat the suit. He stated further that the%Constltqtlog named the
High Court of Tanzania and so the overriding o’l%%&?%‘e@;inciple has to be
applied. He finalized by stating that the'preh%ry obJectlon be dismissed

and the case be heard on merlt‘f[;} ”%

In a rejoinder, Mr. Nyambgge

%\%

dated on ZQQH " 2021 He stated this application is based on the award

dated ZQ%January 2019, which is time barred.

On the second point he submitted that the articles of the United Republic
of Tanzania Constitution state the name of the court, and so prayed for

the Court to hold that the name of this Court is not properly cited.



It is to be note that, the notice of application and the chamber summons
are praying for this Court to revise and set aside the proceedings and

decision and orders of the labour dispute No. CMA/DSM/ILA/R.727/18.

Upon going through the CMA procéedings there are numerous decisions
which contain the same labour dispute number litigated by the same
parties. They are decisions dated 29 January 2019,@@@9 dat:é%glwgijf‘\j May
2019, ruling dated 08" November 2019, ruling dated 29:?%!@9 5020 and

the correction of the award dated 29t April 2021

%&P /

In the affidavit supporting this apphcatlo axgrat“_,er is to revise the entire

(0

proceeding, decision and orden’s of the<gMA. This is the same as in the

)

Notice of Application and t,"’f‘ chambér“summons. The same are matters

arising from the award\'r%%bgii@dispute No. CMA/DSM/ILA/R.727/18.

The pomt’%b\%;based onthe narrative of facts in the affidavit. The
decision %t!é’ﬁ%gzn;lpﬁgned was made on 29" January 2019 by the CMA. It
! P ; x%

contdined efrors that rendered it inexecutable by this court. The Deputy

22 . ?%é;:‘A
7

Registrar of this Court, on 215t October 2020, in the execution of the award
directed the CMA to correct the errors in the award. The same was done

on 29% April 2021.

It is alleged by Mr. Makarious that the same was served on the applicant

on same day it was issued. In his view, time begun to run on the same
5



day it was served on the applicant. The learned counsel definitely meant,
it is on that day when the applicant was made aware of the decision as it
is in terms of section 91(1) (a) of the Employment and labour Relations

Act.

In my considered view, the applicant had tried to set aside the exparte

uhn “dated
1%

18" November 2019. It is therefore to my<u derst\%lng that the
Slﬂ

j i
award dated 29%* January in vain. This is vivid as well*qn the r

applicant ought to have challenged the decnsgn whgp; it was made in

2019. Events of rectifying the awardw_w@é“ne rr}acx:lﬁ’é after the execution

proceedings of 2020. I do not thlnk tlme begUh to run in 2021 when an
award was rectified. Above.z,,all\he appllcant does not indicate clearly

which decision this court has‘ t@%eal with in revision. Inall fours, I entirely

agree with Mr, Nyambo%hatﬁthls appllcatlon is filed out of time. It should

d f% Ih :‘reby do. Having so dismissed the application based

01.07.2022



