IN THE HIGH COURT OF TANZANIA
LABOUR DIVISION
AT DAR ES SALAAM
REVISION NO. 172 OF 2021

FLORA P. KABOGO ....cerucermssssasnsmsnsnssansssnas . APPLICANT
VERSUS
REDAVE NURSURY & PRIMARY SCHOOL ........., A.ﬁREgﬁ“OND%NT

(From the decision of the Commission for Mediation and Arbitrn at %ﬁdoni)
(Abdallah: Arbitrator) o 2 ;}
dated 06t April, 2021 %

16% May & 06% July 2022
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emangteszfrom the decision of the Commission for
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the award.

In fact, it is alleged.that the applicant was employed by the respondent.
Their employment relationship became corrosive leading to termination of

the employment in what the applicant considered as constructive
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termination. It was caused by non-payment of salaries. The applicant was
aggrieved, she referred the matter to the CMA. It was heard and decided

in favour of the respondent. Again, dissatisfied, this application, was filed.

The application is supported by the applicant’s affidavit but opposed by

the counter affidavit of Levina Uiso, Principal Officer of therespondent

hlmself to non-issues and disregard the Issues framed,

The application was heard by way of written submissions. The applicant
enjoyed services of Mr. Isaac Nassor Tasinga, learned Advocate while the

respondent was represented by Mr. Isakwisa Lucas, learned Advocate.
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Mr. Tasinga on the first ground submitted that the applicant was the
employee of the respondent. He said, the advanced proof was the
contract of employment which was admitted without any dispute by the
respondent. It was his other argument that the arbitrator did not consider

such evidence.

g'
other reason was that, the contract was signed by three different people

on different dates. He further stated that the headmaster and the
applicant signed the same on 11% November 2015 and the witness, the

village executive officer, did it on 13™ November 2015. He stated that the
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arbitrator relied on section 61 of the Labour Institutions Act to come to

that conclusion.

Further, it was the counsel’s argument that the contract tendered by the
applicant contained different terms with that of the respondent. To show

that difference, it was said, the contract had no statement showmg when
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to enter and leave the work place. He then stated th t the %%Spdance
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book had never been signed. And that the app’hcant was not under the
yﬁ‘ >-

control of the respondent.

applicatior \ to }, mlsse .
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determ1| whether there was employment relationship between' the
parties. The applicant stated that, she-was employed by the respondent.
She had a contract tendered as exhibit P1. The law that governs
employment contracts is section 14(1) and (2) of the Employment and

Labour Relations Act [CAP. 366 R.E. 2019, it provides as follows;
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"14(1) A contract with an employee shall be of the following types-

(a) a contract for an unspecified period of time;
(b) a contract for a specified period of time for professionals and
managerial cadre;

(c) a contract for a specific task.”
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nt. Even though it does not state

applicant and the repr%%‘g@veof the respondent (the head teacher). It

Joram Samwel Katabira was tendered for the respondent as Pw2. His
evidence was to extent of identifying Pwl as the respondent’s employee.
It is apparent that it is the one who signed her employment contract. This

is evident in the proceedings where he stated that: -

9



'S. mialamikaji unamfahamu

Jb. Ndiyo alikuwa mwajiriwa wangu yaani nilimwajiri wakati

nikiwa mkuu wa shule/ malalamikiwa hapa

S. Aliajiriwva kama nani

Jb. Kazi ya ulinzi na usafi

S. Mshahara wake yljkuwa, 1shs?"

this he contract of employment, exhibit P1, in my view,
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section 14(2) of ELRA. By the parties having an employment contract they

both ought to consider and respect the terms of it. In the case of Holden
Sultan Palace Zanzibar v Daniel Laizer & Another, Civil Application

No. 104 of 2004, it was held that: -
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"It is elementary that the employer and employee have to be guided
by agreed terms governing employment. Otherwise, it would be a
chaotic state of affairs if employees or employers were left to freely

do as they like regarding the employment in issue.”

Moreover, in establishing the employment relationship, secton 61 of the
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Hicect /@n 7 of another person,

(c) In the case of a persbn who works for an organisation, the

person is a part of the organization;

(d) The person has worked for that other person for an average

of at least forty-five hours per month over the last three months;
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(e) The person is economically dependent on the other person for

whom that person works or renders services;

(f)  The person is provided with tools of trade or work equipment

by the other person; or

(g) The person only works for or renders serwc S %g?@ne rson.
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The applicant testified that, she was working as securlguard and did

ma %ggfra ya shule.”

Also, the employment contract proves the manner in which the applicant
worked was subjected to the control and directions of the respondent.

This is evidenced by exhibit P1 which states: -

3. MAUKUMU



e Kufanya usafi eneo la ndani ya shule

e Kulinda thamani za shule

NB: Endapo patatokea uharibifu wa aina yoyote ife katika eneo la

shule utalazimika kutoa maelezo juu ya uharibifu huo.”

On this aspect, it proves there was an employment rel‘tlo%s ip between
%

On reliefs, having held that theappllca ' was unfalrly terminated, I order
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iii. "’i'n;f, month salary in lieu of notice which is TZS 120,000.00.
iv. Severance payment of TZS 32307.00 and,

V. Certificate of service

The respondent should pay the applicant the total amount of TZS.
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3,152,307.00.



As this is a labour matter, I order no costs.

A.K. Rwizile

JUD GE
06.07.2022



