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27 June 2022 & 05*" July 2022

K. T. R. MTEULE, J. |

The applicant filed the present application challenging the decision of
the Commission for Mediation and Arbitration (CMA) in Labour
Dispute No. CMA/DSM/KIN/606/2020/320 dated 20/7/2021 in Dar es
Salaam atr Kinvondohi.r The dispute arose out of the following context.
The applicahtv.an'd the Respondent engaged into an oral contract
where the {Applicant was contracted to work as a clerk of works in
construction works from 2011 up to 28" March 2020. Their
contractual relationship ended in 2020 when the Respondent stopped
constructions works, due to what is alleged to be shortage of work

due to pandemic disease (Corona Virus). The applicant, treating the



stoppage of the service as termination, referred the matter to the
CMA daiming that he was employed by the respondent on monthly
payment. In his view, at the time when his service ended, he had
already acquired a status of being an employee. At the CMA, the
Applicant claimed to have been unfairly terminated both substantively

and procedurally. The Respondent disputed :to‘-f;aé; have: been in

employment relationship with the Applicant. Acc;érclj_\pg“ to the
Respondent, her contract with the appiican"‘cf‘;ffﬁ/vé's,-:,zng_t of employer -
employee relationship, but it was a contr‘g‘é’t’"igf consultancy since the

Applicant used to be paid in terms ofmv0|ceand not salary.

The CMA found that there._;i:was no erﬁployer - employee relationship
between the parties and -diSmissed the Applicant’s complaint in its

entirety.

Ag‘grieved‘t bythe CMA’'s award the applicant filed the present
app'lﬂif'cat_‘izqn pr’é’ﬁng for the following orders:-

1. That; may the Honourable Court be pleased to cali for records

and revise the proceedings of the Commission for Mediation

and Arbitration at Dar es Salaam Ilala in the Labour Dispute No.

CMA/DSM/KIN/606/2020/320 and set aside the award delivered



on 20" July 2021 by Hon. Msina H.H arbitrator and received by
the applicant on 23" July 2021.
2. That, may this Honorable Court be pleases to grant costs of the

case.

3. That, any other relief (s} and/or order (s) that the Honourable

Court may deem fit to grant.

The Application is supported by applican't‘; afﬁdacif?f%:- where at

Paragraph 11, three grounds of the revisio_n:;ﬁ“hﬁayew

S

been listed. Among
the respective three grounds, the 1 andthe3rd seem to focus on
consideration and evaluation of evf'a'enéé. By paraphrasing, the 1%
and the 3 grounds combi_n_ed, it isia'é;Serted by the Applicant that the
Hon. Arbitrator erred _i_.r;:."‘law and fact in failing to consider, analyze
and evaluate the evidehte of the applicant in finding whether the
applicant wasemployed by the respondent or not. In the second legal
issue, it is f’asi_‘,s»fgerted that the Hon. Arbitrator erred in law and fact for
failure to énalyze all the important issues in determining the
application before her. In short, the grounds of revision are:-

i. Whether the Hon. Arbitrator erred in law and fact in failing to

consider, analyze and evaluate the evidence of the applicant in



finding whether the applicant was employed by the respondent

or not.
ii. Hon. Arbitrator erred in law and fact for failure to analyze all

the important issues in determining the application before her

On hearing, the Applicant enjoyed the legal service of Mr Sostenes

Kato, Advocate whereas the Respondent was represented by Mr.

George Shayo, Advocate. The hearing of the appllcatlon was by way

of written submissions.

Arguing in support of the frst ground as to whether the applicant was
employed by the respondent Mr Kato referring to Exhibit D-3
(Payment Invoices), submltted that since the applicant was employed
and paid monthly.»;salary, the arbitrator was wrong in holding that
there was no employer - employee relationship basing on the
dlfference in. salary payment. He supported the argument with the
fact that the Respondent used to deduct the salaries in case of
Appllcants absenteeism, contrary to Section 61 of the Labour
Institutions Act, Cap 300 R.E 2019. Mr. Kato referred this Court to the
case of Marco Komezi v. SDV Trausam, Revision No. 9 of 2011,

High Court of Tanzania, Labour Division, at Dar es Salaam.



Mr. Kato asserted that the arbitrator failed to consider the evidence
of the admitted Exhibits. He named the relevant documents to be
Exhibit AP1 (applicant’s application letter), Exhibit AP2 (reminding
letter on other benefits including leave) and Exhibit AP3 (A document
recognize applicant as one of the members of the respondent
management). In his view, failure to consider a}!_}!&;gt;hesgsgocuments
including invoice paid from 2011 to 2020 vyhi_ch <‘:Z>'U|deﬁéﬁle the
arbitrator in establishing the truth of the matt__czéf:;:thg;:g‘rbitrator arrived
at a wrong decision. He added that what arbltrator did is against to
Section 61(c) of the Labour Institu't'i(.)_n Act, Cap 300 R.E 2019 which
recognize the applicant as a -pa'_r_tlpf -Organization. Supporting his
position, he cited the casé of Japan International Cooperation
Agency (JICA) v. Khaki Complex Limited, CAT, TRL 2006 at

page 343.»"‘3‘;” e

On the second |ssue regarding issues framed in the CMA, Mr. Kato
submitted that at the Commission, four issues were framed, but the
arbitrator used the first issue in making decision while disregarding
the remaining issues contrary t0 Rule 27 (3) of the Labour
Institutions (Mediation and Arbitration Guidelines) GN. No.

67 of 2007. He thus prayed for the application to be granted.
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In reply, Mr. Shayo supported the holding of the arbitrator that the
applicant was not employed by the respondent since he was
contracted as an independent consultant as a clerk of work. He
added that the applicant being a professional in building construction
who was never supervised nor directed on how to perform his duties
by the respondent, with no fixed salary of a_n';._ggmpi’czﬁyzge where
payment varied depending on the work perform;ad oraccompllshed

then the applicant did not qualify to be an enj'fjl.(')'\:/"eg.,;_,_

Mr. Shayo challenged the applicant’s. ':j_ust:iﬁca't'i'on of employment
based on the grounds of deductions d_o&ne‘__li‘n the salary for the days of
absence. In his view, partiés herein'a.re not covered by Section 61
of the Labour Institlllltio_n'. Act, Cap 300 R.E 2019 which guides

the presumption :35 to who is an employee.

Mr. Shayo ,re.‘ii:ﬁé’r’reld:to the applicant’s testimony in the CMA that he
rendered | é’e’r@ices to one Joseph Linza, AZARA Limited, the
respondent and Staywell Limited, in all mentioned and stated that the
applicant was never given job description, confirmation letter and
that he was paid after raising invoices hence whatever he was doing

was not based on employee’s duties,



In respect of the third issue, Mr. Shayo argued that the mere
allegation that exhibits were not considered by the arbitrator in
making decision cannot stand since all exhibits were considered. He

referred to the CMA award at page 3, 4 and 5.

Regarding arbitrator’'s error in addressing the framed |ssues Mr.
Shayo submitted that the arbitrator was right in- usmg frst |ssue in
drawing judgement as the same dispose of the matter after being
answered in negativity as agreed by the partles |n frammg issues and

this is justified by the arbitrator in h;sraward a_t"page 1 and 2.

The Applicant filed rejoinder Which is:"ae"cordingly considered in this

judgment.

Having considered parties submissions and the CMA record this Court
find worth todetermme two issues. The issues are as follows:-
. Whether there was employer employee relationship?
ii) »:Ifﬁthe answer in first question is answered positively, then
the next question is, was the applicant’s termination
substantively and procedurally fair?

iii)  To what reliefs parties are entitled to?



In addressing the first issue as to whether there was employee
employer relationship amongst the parties, I will resolve the 1% and
the 3" issues framed in the affidavit in combination. The applicant

blamed improper consideration and analysis of evidence which

misdirected the arbitrator.

What constitute an employer-employee relationshis*i‘s ‘Qe‘lii'i{gzgpﬂlzéined
by Section 61 of the Labour Institutions Act whichu;’\rbvli‘;(“j.es:—
Section 61. For the purpose of /abouf"’llém Uggfbérson who works
for or renders a service to other person,fs presumed until the
contrary is proved to be an employee regardless of the form of
contract if any, one or more of fl%e following factors is present:-
a) The manner m 'wbich the person works subject to the
control or”direc_tibn.'s of another person.
b) The-pg;rson hours of work are subject to the control
Cor diifédién of another person.
c) In the case of person who works for the organization,
the persons form part of the organization.
d) The person has worked for that other person for an average

of at least 45 hours per month over the last three months.



e) The person is economically dependent on the other person
for which that person renders service.

f) The person is provided with tools of trade or works
equipment by the other person.

g) The person only works or renders service to one person.’

From the above cited provision, it is a principléﬁf‘;’?:»'qf__h Iﬁawl hat, the
above-mentioned factors need to be disproved.to refute:?"gn employer-

employee relationship.

Employment contract needs to .i‘ ":’be"i‘:‘i“dis't%guished from non-
employment contracts. Scholars gnd caselaws make a distinction of
employment contract fr,q}n{,.,gfcher Eb‘;\»:tracts by the terms “contract for
service” and a contréf»c’t,,_cv;)‘:ftseh/ice.” The latter connotes employment
contract. In;:'_Bash‘iriv_,_ﬂ;hé.med Vs. Markit Support Ltd., Lab. Div,
DSM, ReV|5|onNo 205 of 2011, it was held:-
E L the Eontract for service is another category which does not
creafe employment relationship, it refers to independent

contractors.’

Turning back to this application it is apparent that parties did not

have a written contract but an oral contract. However, the nature of



the works as explained in the evidence indicates that the applicant
was contracted as a consultant and it is undisputed that he was
neither supplied with working tools nor being paid monthly salary to
establish economic dependence. It is evident according to DW1 and
Exhibit D2 that the applicant was responsible for the working tools
and his payment was in term of invoices and not salary, basmg on
terms of their oral contract. The invoices ralsed by the Appllcant were
attached with Exhibit D2. This means, partles had: to be bounded by
the terms of their oral contract whien 'a.re reﬂ.e(':ted in the nature of

the work performed by the Applican"t.,

From the above position, I_am of the'.'view that the applicant having
been engaged to perfo.lnm ,essignments as a contractor, his contract
was for service and 'notl'o'f service. As well having found that the
appllcant was worklng as an independent consultant where the
workmg manner time and working tools were controlled by himself
and wheré his payment was by a way of invoices as per Exhibit D-3
(payment invoices), therefore the Applicant cannot acquire the

status of being the respondent’'s employee.

I could not find relevance in the case of Japan International

Cooperation Agency (JICA) v. Khaki Complex Limited, CA.T,
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TRL 2006 at page 343 which was cited by the applicant. What was in
question in that case was a document which was not admitted as
exhibit while in this application exhibits were admitted at the CMA to

disprove employment relationship amongst the parties.

In this respect, the contract between the Applican_; and the
respondent does not fall under the scope of Sectlon 610f the
Labour Institutions Act. It does not creatg;}éag emplo&’ée :Jmpioyer
relationship. The first issue as to whethgf‘;“fh;fé.:fv\ras employer

employee relationship is therefore\ar]‘Sweré'd. in the negative.

With regards to the applicant’s .a:(rgurjj;én’lc that the arbitrator left out
unattended issues, I am .C'c‘jncerned» ;vith the issue of jurisdiction. It is
my finding that since this matter do not fall under the ambit of
employmengdiSputes},:_this Court and CMA do not have jurisdiction to
entertain ut For that reason, it was right for the arbitrator to dispose
theﬁlmatteribyﬂ Llsing the first issue alone as the same goes to the

jurisdiction of the Court.

Having answered the 1% issue in the negative where no employment
contract among the parties has been confirmed and that the CMA

lacked jurisdiction in the matter, I see no reason to go further to
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consider the second issue as to whether the applicant’s termination
was substantively and procedurally fair. There can be no termination

where there is no employment relationship.

It is for the above reason I dismiss the application and uphold the

Arbitrator’s award. I give no order as to the cost. It is so ordered.

Dated at Dar es Salaam this 05" day of July, 2022.

ﬂg_,§/.gan@§

KATARINA REVOCATI MTEULE
JUDGE
05/07/2022
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