IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
LABOUR DIVISION
AT DAR ES SALAAM

MISC. APPLICATION NO. 433 OF 2018

BETWEEN

A Lo
JOSEPH MAGATA .u.commmsssssesssssssssssrssssssnsssssssammsssassssssseassss P PANT
VERSUS

S.M. MAGHIMBY], J.

The applicant herein was djSsatisfied®With the decision of this Court

(Hon. Nyerere, J (as she then wa°s")ﬁ|n Revision No. 466 of 2016, dated

8/12/2017 (“the decision’je).g%@ne decision, the court revised the award of

the Commission fongdiaﬁbn and Arbitration for.Kinondoni ("CMA") in
Labor Dispﬁ%gfﬂgj%CMA/DSM/KINIR.264/15/619 and held that the»
terminatiov_\_ Eh’e applicant herein was subsfantively fair. In what the

applicant fermed as not being satisfied with the decision and an error

appareﬁt on the face of record, he has lodged this application on the

following grounds:



1. That there are errors apparent on the face of the record of the
Judgment which needs to be corrected by this Honourable Court
by virtue of being the Court of record.

2. That, having been moved by counsel for the respondent% the
Honourable Judge erred in not considering the fact that /%s
applicant employment was terminated on the ZSt{;:%f “March,
2015, applicant (employee) could not be a_;b‘sméngéfrom work on
the 26th day of March, 2015 and the 2 tﬁ%lgyaéf March, 2015.

3. That, having been moved bygco@ for the respondent, the
Honourable Judge erred i, nofjonsidering the fact that, the
alleged absenteeism wg’é not n(iore than five (5) days.

4. That, having been/q"““ev‘éd by counsel for the respondent, the

\Rﬁ

Honourable Judée erred in not considering the fact that,

A
apphcantg%/ﬁgs not alleged of absenteeism according to charge

sheetwv)y\h”ich applicant responded on the 27th day of February,

"N
2015,
¥

5. That, having been moved by counsel for the respondent, the
~ Honourable Judge erred in not considering claim number seven

(7) under paragraph (4)(a) of Part B of CMA Form No. 1



6. That, having been moved by counsel for the respondent, the
Honourable Judge erred in not considering the fact that, “Hearing
Form” signed by the applicant and other disciplinary hearing
committee members on the 25th day of March, 2015 does not

P B
conclude the 5th day of March 2015 as the material daj:e/%f

& U4
abseentism. | A

7. That, having been moved by counsel for_s‘thé‘éggspondent, the

5

Honourable Judge erred in not considi;%%ééfad that, “"Hearing

Form” signed by theapplicant and “other disciplinary hearing

Q\M

conclude the 5th day !cﬁ)fMarch 2015 does not include the “visit to

committee members on the 25th day of March, 2015 does not

A X :
physician” and ,{i’yshlig% Breakdown” as material facts for
, ~
abseentism. @
‘%\ ;Vi’v '
8. That,. haw been moved by counsel for the respondent, the
A%Honogiréble Judge erred in not considering the fact that at
*%gbitration stage, respondent failed to testify facts and dates
connected with the alleged abseentism.
9, That, having been moved by'counsel for the respondent, the

Honourable Judge erred in not considering the fact that,



determination of termination procedure issues were not among
respondent’s prayers of the determined revision.
10. That, having been moved by counsel for the respondent to
revise procedural issues, the Honorable Judge erred in fact in not
considering applicant’s testimony on procedural |ssut?;{;v“;;q (EV

The application was disposed by way of written submissions. The

applicant was represented by Mr. Deogratius Gﬁdfféy@glearned advocate

while the respondent was represented byMF.'z_uVe’nlis Ngowi, learned

advocate. Both parties filed their submiss‘fggﬁb2 ccordlng to the order of this

T

Court. My appreciation to the learned Advocates for their lengthy, detailed

)

and well researched submissieins which I will take on board in due course.

My determination of thisgwiéé%ion will start with an issue raised by Mr,
4-‘:'*3.\"
Ngowi in his reply sfdwl:jrﬁissions as it goes to the root of the legality of this
A, 559
application ln”‘*relié})n to the jurisdiction of this court under the principles

set down b

this apgéljcation on the ground that this review application does not qualify

gz,;ghe law and precedents. Mr. Ngowi challenged the validity of

as review, rather, it is an appeal in disguise.
In his submissions, Mr. Ngowi generally established that all purported

grounds for Review do not qualify the matter to be a Review Application



but an appeal in disguise. He argued that an application for review must be
based on an error apparent on the face of the record, citing the case of
Attilio Vs. Mbowe [1970] H.C.D 3 where it was held that:

"Review involves correction of an error which was either apparent on

the face of the record or had been clear because{% f S b%quently

discovered circumstances”

4
He then submitted that looking at all grounds 3f§§eview filed in the

Memorandum of Review and as submitted bﬁh%,ﬁpplicant, the alleged
aY _

errors are not on the face of record,;;L a.‘althere is any error. That what

is complained by the Appl:ca% Lr:}ds ewdence and arguments to

substantiate the position which the Applicant wants this court to take and

therefore the same dofe{ﬁ%t@a‘i‘ﬁount to an error apparent on the face of

record. Regarding whab amounts to an error apparent on the face of
record, Mr. %@@d the decision of the High Court (Land Division) in
Mlsc Landeppllcatlon No. 635 of 2019 between Johasi Kashura &
Anothgyst. Oscar Mhagama & Another [2020] TZHCLandD 3928
(22 December 2020); whgre at page 4 of the typed Ruling the court

quoted with approval a passage from MULLA, Commentary on the



Indian Code of Civil Procedure, 1908, 14" Edition pp. 2335 -36
where it was held:
“.. An error apparent on the face of the record must be such as

can be seen by one who writes and reads, that is, an obvious and
10

patent mistake and not something which can be esta%ﬁ;hed a(by}a

long drawn process of reasoning on points on which there may

I@@ro,uds of Review and

conceivably be two points.”

He then submitted that looking at a
. : . f“?%ﬁ
submissions by the Applicant, it is obvious that there are no new
discovered facts nor error on the ugce of ecord established.
In reply while making his rejoinder submissions, Mr. Godfrey challenged
what he called Mr. Ngow’i(%\a’:i[;;}é?ﬁted new prayer objecting the grounds of
review for a reasor{f%t they are grounds of appeal subject to Court of
Appeal. He arg%ed that his prayer is targeting to reduce this hearing into
another pr%@ff%ary objection and that there are laws of limitation and the
famo%s;phrase which says there must be finality on each litigation. That
these grounds of review were part of the record of appeal when we lodged

this case at the Court of Appeal and if the respondent had such a view on

the grounds, then he misused his opportunity at the Court of Appeal to



lodge that new ground and even many other new grounds to affirm the
decision of this Court. That the opportunity was offered to him by Rule
100(1) of the Tanzania Court of Appeal Rules, 2009

He then pointed out that the Court of Appeal ordered this review to

be heard on merits, as which we are now. To this court’sédismays; i
of making submissions on whether the grounds stated in the nje’morandum

review where that of appeal in disguise, Mr@i‘éq‘(ﬁ@ey reiterated his

ot

submission in chief challenging the substa@e‘ the judgment of this

"
court. I will therefore proceed to determ’fﬁgﬁ’?he issue raised by Mr. Ngowi

ey

as it goes-to the root of jurisdiction of thisl court.

Starting with first grourgﬂ of review that there are errors apparent on

the face of record which. %d}to be corrected by this Honourable Court by
‘a.gz.

virtue of belng the @ of record. The applicable law in moving the court

to review ltS deC|S|0n, is Rule 27(2) (a) (b) & (c) of the Labor Court Rule,

9l

G.N: No. 106/2007 ("the Rules”). It is |mportant that the provisions
A _
abovén;;entioned are reproduced:

"27. (2) Any person considering himself aggrieved by a judgment,

decree or order from which-



(a) an appeal is allowed, but from which no appeal has been
preferred;: or
(b) no appeal is allowed, and who, from the discovery of any

new and important matter or evidence which, afte, the
&

exercise of due diligence, was not within his know/edge u Aot

8. i

be produced by him at the time when the judgment or ef"ee was

passed or order made, or on account of some mistake or error
apparent on the face of the record, qr“”fa[ any other sufficient

reason, desires to obtain a review, ofithe“judgment, decree or order

BN

made against him,

(c) may apply for a re VIW" of fo}k a review of the judgment, decree

or order to the Coutt.
Having the p@onxlfn mind, I then turned to the preamble of the
applicant’s m%rch?ﬁdum of review where the applicant wrote:
*The Shplicant herein above being dissatisfied with the
;Zd)gment and order of the High Court, Labor Division at Dar-es-
salaam, iﬁ Revision No. 466/2016 delivered on the 8" day of
December, 2017 b Honorable Judge A.C. Nyerere and having

noted apparent error errors on the face of the record which



caused miscarriage of justice, is hereby seeking Review of the
said decision” |
The catching phrases in this preamble are that the applicant is not
satisfied with the decision of this court and has noted apparent error

@

errors on the face of the record and that the‘,@l'rors? egused

- - - - . . %r o
miscarriage of justice. I will start with the first phrase, that'thé applicant

has noted errors apparent on the face of recordz{éh ‘Phrase which implies
X

S
that the review application was filed pursuantlt Rule 27(2). It is pertinent

*&w
to note that in this case, the decision v@s a subject of review is an

appealable one hence falls u%der ule 27(2)(a). However, in his

memorandum, as I have poiﬁted odt earlier in the catching phrase, the

appllcant has pointed ﬁg\l\f&én %’pparent error on the face of the record
%54

which caused mlsearﬁage of justice, meaning that the Court is moved

under Rule 27@2)(b9‘ of the Rules. The issue is whether there is the alleged

apparent r on the face of the records to qualify the matter to be

err
rewewedsé% hether this is an appeal in disguise. In determining this issue,
it is 1mportant to analyse the situations under which the court can review
its own decision. Luckily there are numerous decisions of this court and the

Court of Appeal where the issue has been addressed.



In the case of Mirumbe Elias @ Mwita Vs. Republic, Criminal
Applicafion No. 5/‘201_.5 (unreported), the Court of Appeal sitting at
Mwanza, while dealing with an a;pplication for review under Rule 66(1) of
the Court of Appeal Rules, emphasized that the power of the Court to

&
review its decision is limited in scope. Citing several other

held:

“From the wording of rule 66(1):of Qtf/eé} t clear that _t/7e review
is limited in scope to grougstétéd thereunder. This is also
reflected in the principles govéming the exercise of review as
established by case\fé@ in our Jjurisdiction and from various

Jurisdictions. h@are ONE, the principle underlying a review is
£ :5%

that thy would not have acted as it had, if all 5 the
A '_%,‘y'

.....

[195{0] HCD-N. 3). TWO, a judgment of the final court is final and
review of such judgment is an exception. (Sce BLUE LINE
ENTERPRISES LTD. vs. THE EAST AFRICAN DEVELOPMENT BANK,

(EADB), Civil Application No. 21 of 2012. THREE, in review

10



Jurisdiction, mere disagreement with the view of the
Judgment cannot be the ground for the invoking the same.
As long as the point is already dealt with and answered, the parties
are not entitled to challenge the impugned judgment in the guise
that an alternative view is possible under the reviem‘;ﬁ?urisdéc,ti\c&)
(See BLUE LINE ENTERPRISES LTD vs. THE EAS;%%FRIGN

DEVELOPMENT BANK, (EADB) (supra) and [ %LESH VARMA v.

MAYAWATI AND 077-IERS Review Appl cggt?an

FAC). FOUR, the review should not beg , utlllzed as a backdoor

Wo. 453 of 2012)

method to unsuccessful’ Iltlgants to re-argue their case.

Seeking the re-appraisal 9{ the ent/re evidence on record for finding

A e

the error, is tantamQ\L\fnt, 4 the exercise of appellate jurisdiction

which is not pet{g?s?’ble (See MEERA BHANJA vs. NIRMALA KUMARI

M\y
. CHOUDURY: 1955) ISCC India), FIVE, the power of review is

lmltelh'scope and is normally used for correction of a
;:@ii.%t,'a e but not to substitute a view in law (See PETER
NGHOMANGO vs. GERSON AKX MWANGA_ and ANOTHER, Givil
Application No. 33 of 2002 (unreported) and DEVENDER PAL SINGH

v. 6 STATE, N.C.T. of New Delhi and Another, Review Petitions No.

I1



497, 620, 627 of 2002 (India Supreme Court). SIX, the term
"mistake or error on the face of the record” by its very
connotation signifies an error which is evident perse from the

record of the case and it does not require detailed

examination, scrutiny and clarification either of the: '
legal exposition. If an error is not self evident and its étection
requires a long debate and process of reaso%?:?ng_{; it cannot be

treated as an error on the face of record. tf,zér words, it must be

such as can be seen by one wﬁun and reads: MULLA,
Commentary on the Indian %ode ofy C;w/ Procedure, 1908, 14th
edition at pp 2335-6 65 TA TE OF GUJARAT vs. CONSUMER
EDUCATION AND RE.S'EARGH CENTRE (1981) a Guj. 233 STATE OF
WEST BENGAL @é}ﬂm vs. KAMAL SENGUPTA AND ANOTHER,
(2008) 35@’512 and CHANDRAKAT JOSHUBHAI PATEL VS
JEPUBUQ?“‘Crimma/ Appeal No. 3 of 2013 (unreported). SEVEN, a
E‘agﬂ will not sit as a Court of Appeal from its own
decisions, nor will it entertain applications for review on the

ground that one of the parties in the case conceived himself to be

aggrieved by the decision. It would be intolerable and most

12



prejudicial to the public interest if cases once decided by the Court
could be re-opened and re-heard, (See BLUE LINE ENTERPRISES
LTD. vs. EADB (supra) and AUTODESK INC. v. DYASON (No. 2)

AL

From the above principles, it is now to see whether the application at

(1993) HCA 6 (Australia)”

hand meets the requirements laid down, since the first ground was
determined in determining the applicable laws and making a finding that
there are no errors apparent on the face of record, I will move to the
remaining grounds of review.

The second ground of Re\i'f‘gw is that the Court was misled by the

Respondent’s counsel on terination date and date of absenteeism and

that the Court uphe@ét the Applicant refers as Respondent’s
~ misleading submissi@néﬁead of Applicant’s response. The third ground
attacks the Eéa%oﬁng of this court in not considering the fact that, the
aIIgged algbs%p;%eeism was not for more than five (5) days. In these two
gro;jﬁ’d;,;t e applicant is moving the court to make a finding that at page
13 (line 10) of its judgment, this Court upheld respondent’s misleading

submissions  instead of the applicant’s response and the Notice of

Termination (exhibit D4) which speaks for itself that respondent terminated

13



applicant employment on 25/3/2015. He argued that the mandatory
requirement to rely on the Notice_OIc Termination is restated under Section
41(3)(ii) of Employment and Labour Relation Act, Cap. 366 R.E 2019. Mr.
Godfrey also termed the judgment as a nullity because this Court had no
jurisdiction to determine applicant whereabouts on ?5?73/2051?.;5} ‘ and
27/3/2015 since he was not an employee of the respondent%ﬁieﬁ justifying

that if the court decision is a nullity, such decision, j$ rewewed by the same

court. He supported his submissions by cntlr;g the-sdeqsmn of the Court of

Appeal in the case of TransportEqunkp&yf‘lma :Entlelted Vs. Devram P.

Valambhia [1998] T.L.R. 89. {\

Now looking at the abo je grounwds and the advanced arguments, Mr,

Godfrey is moving thlg(:i’é%ﬁe court to error its fi ndings by agreeing with

Y
him that the alleged absenteelsm was not of more than five (5) days while
;;%

this court had%a@dy determined that it was for more than 5 days. He is

)

also faultlngﬂthe court in not finding that the Notice of Termination (exhibit

D4)é<t‘er)|;}n1nated applicant employment on 25/3/2015. All these are not error
apparent on the face of records; rather they are attacks to the reasoning of
the court and the applicant is moving this court to sit as a court of appeal

to revise its own findings.

14



As for the fourth ground of Review which consolidated ground 5,6,7
and 8, the Applicant is alleging that the Judge erred in not considering
the fact that applicant was not accused of absenteeism according to
charge sheet which the Applicant reéponded on 27 February, 2015. He is
also challenging the consideration of the visit to the physician on 04-06%
February 2015 and the inexistence of a disciplinary hearfng report. Again,
in all these grounds the applicant is challenging the reasoning of the Court
and the omission to consider some facts which he finds to be material and
the evidence that was adduced during arbitration. All these establish that
there are two positions to be taken and by these lengthy lines of
arguments, the applicant wants this court to take his position.

In ground 9 of Review which was consolidated with ground 10, the
applicant alleges that the Judge erred in not considering the fact that
determination of termination procedure issues were not among
respondent’s prayers of determination. This ground is again inviting this
court to make a determination whether this very court was right or wrong
in making determination on the issue of termination procedure while it was

not among respondent’s prayers for determination.

15



As correctly argued by Mr. Ngowi, the grounds do not establish any
error apparent on the face of the record, the statement just show that
there were two sets of facts on which the High Court had to decide whicH
is correct and which was wrong and in making a decision, the court was
convinced by the position of the respondent’s counsel. The fact that the

applicant’s argument did not sail through cannot be said to amount to an

| error apparent on the face of the record. The determination of the grounds
of revision and issues raised therein was solely based on the re-evaluation
of evidence and making findings and it is exactly that what the applicant
has moved this court to review and make a finding that this will-meet his
desires.

In the case of Mantra Tanzania Limited Vs. Joaquim P.
Bonaventure (Civil Application 385 of 2020) [2021] TZCA 347 (03
August 2021), while dealing with an application for review of its own
decision, the Court of Appeal (Madame Justice Levira J.A) héd this to say:

"We wish to state right away that this ground of review is

m;':sconceivea'. With respect, it is our considered view that the

applicant is trying to challenge the decision of the Court

16



instead of indicating the purported error forgetting that this is
a review ahd not an appeal.” (Emphasis is mine)

On how a review should be looked at in line with the requirements

of the law, the court further held:

"The law is settled that any error complained of must be;
obvious and patent mistake and not something which can be
established by a long drawn process of reasoning or arguing
on points which there may conceivably be two opinions....”
(Emphasis is mine).

As for the review at hand, \n"w applicant is seeking is for me to

review the evidence adduceg%t?;he 'CMA and the reasoning of this court in

revision to make a ﬁndinﬁﬁat will favor his desires. He is moving the court |

to make a finding & tHe previous judge erred in not considering the
facts/evidence%fagm&ced by the applicant during arbitration and make a new
finding altogg;ther, the basis being what the applicant believes to be the
: right:"ﬁ)rg(ding. Unfortunately I do not have that jurisdiction to rejevaluate

evidence that had already been decided on by my sister Judge of this same

court. In the cited case of Hemed Husein & 5 Others versus

- 17



Nyembela Gandawega, Misc. Civil Application No. 66 of 2003,
(Unreported) this Court, at page 5 of the typed Ruling, had this to say;
"One judge cannot set aside an order made by another judge of the
same court, although it may be wrong.”
4Ry
Looking at all his submissions, I did not see any.gykhere gtlat Mr.
Godfrey established an error apparent on the face of recordviéyfherefore I
entirely agree with Mr. Ngowi that the application b"eférehand is an appeal
in disguise. There is no ground advanced by@appllcant to warrant the
review of the earlier decision of this;samie court Not only are the grounds
‘Q.w”
advanced not meeting the prmcxpLgi established to review an application,
but the applicant has not exen advanced a single error on the face of
records to justify rewewmg’*th "Judgment The grounds of revision and the

S

prayers therein seek to're-open, re-hearing and analysis of the evidence in

o

line with the%’r;%t:lﬂr}fds of revision to come up with a different findings from

whgt has é’h;géay been determined by the Court, an act which in my strong
vie\A'/,i‘i'g;,just an abuse of the court process. All that I have observed in this
review application is that the applicant is trying to challenge the decision of
this Court instead of indicating the purported error while this is not an

- appeal. If I am to yield to his intentions, then I will find myself to have

18



usurped the power of appeal, something which I do not have over the
decision of my Sister Judge of this same court.
In view of what I have determined above, the application is without

Al o
>

merits and I accordingly, dismiss it. '
el
Dated at Dar es Salaam this 27t June, 2022. \/

AGHIMBI /

JUDGE A‘\\Q_ _

~O"

S.M.
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