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Theg%%Con%ohdated Revision applications arise from the decision of
Hon. W%lba%d G.W, the Arbitrator delivered on 15" day of March 2020
in Labour Dispute No. CMA/DSM/ILA/930/19 in the Commission for
Mediation and Arbitration (CMA) at Dar es Salaam, Ilala. The dispute
was referred to the Commission by the employee DEOGRATIUS

KIMAMBO against the employer, NAS DAR AIRCO CO. LTD.



following employer's decision to terminate the contract amongst

them,

A brief historical background of the dispute is extracted from
applicants’ affidavit, the Respondent’s counter affidavit, the
submissions of the parties, and the CMA records as. hereunder
narrated. Mr. Deogratius Kimambo was a Ram‘p FﬁSupe?vsor
Assistant working with NAS DAR AIRCO“CO LTD which is a
company involved in aviation industry. Mr Klmambo ‘was terminated
on 11*" November 2019 for an alleged mlsconduct said to have

committed gross negllgence and d|shonest which according to the

NAS DAR AIRCO CO. LTD.

. resulted into damaging the Company’s

image. The specific* ‘a g Mons which resulted to the termination

were; -
(a) Gross Neglillg'énce by failing to conduct proper walkaround

his fallure to ensure retraction of the passenger bridge

" '*"g;fore commencement of operations.

(b) Gross Dishonest by Concealing information on the 3

November 2019 incident and failure to report the incident.

(c) Damage of Company Image.



What occurred to lead to the charges against the employer took place
on 3/11/2019 when aircraft TC 400 Boeing 787 - 800 wanted to take
off to Bombay, the push back track having been engaged to lead the
aircraft to a safe place of departure, the aircraft started moving while
still attached with the passenger bridge which caused bruises on the
aircraft. Following this incident, investigation wasconducted which

led to disciplinary proceedings against Mr. Deogratﬁi’ﬁs Kiklv‘hambo

who was found to be guilty of neghgence i \allownng the aircraft to

take off before proper walk around the alrcraft and retraction of the

passenger bridge.

The termination aggrleved Mr Deogratlus Kimambo who referred

the dispute to the Commassmn for Mediation and Arbitration which

decided that the termmahon was both substantively and procedurally

mm_lss:on ordered NAS DAR AIRCO CO. LTD, to pay

.Deogratius Kimambo 12 months remuneration as
compenéa ion. The total sum awarded was TZS 16,440,000/=.
Both parties were not satisfied with the CMA’s Award. Consequently,
they both filed revision applications in this Court. Mr. Deogratius
Kimambo filed Revision No. 153 of 2021 while NAS DAR AIRCO

CO. LTD. filed Revision Application No. 170 of 2021. Both Revision
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Applications have been consolidated by the order of this court

following parties' request ease of convenience.

In Revision No. 153 of 2021, the Applicant Mr. Deogratius
Kimambo advanced two legal issues one challenging firstly, the
fairness of the arbitrator’s order for only 12 months_ _rerqgneration as
compensation for unfair termination and secondi":\;&;‘f the p}opriéty of

arbitrator’s non issuance of severance pay to the'applicant:

On the other hand, in Revision No. 1700f2021, the Applicant

therein, NAS DAR AIRCO CO. L'I't[i)'_'.:':iraA[‘sedfﬁ\/e legal issues based

on the following assertions:-

1. Arbitrator’s fail,u_réz o consider and evaluate the Applicant’s

evidence::

&fbit‘?éto?fs fgi;I'Ure to determine the charges levelled against

| ﬁgp’“oh%ent at the Disciplinary Hearing Committee.

Arbitrator’s error on point of law and facts in holding that
:;e respondent was unfairly terminated.

4. Arbitrator's failure to follow the employment termination

procedure.

5. Justification of awarding Tanzania Shillings Sixteen Million

four hundred and forty thousand (TZS 16,440,000/=) as
4



compensation for unfair termination.

The application was argued by a way of written submissions. Mr.
Deogratius Kimambo was represented by Mr. Mlyambele Ng'weli,
Advocate while NAS DAR AIRCO CO. LTD. was represented by Mr.

Arnold Peter, Advocate.

Arguing for Revision Application No. 153 of 2021onﬁrst issue

Mr. Ng'weli submitted that the appllcants f'termmat|on was both
substantively and procedurally unfalr He asserted that Mr.
Deogratius Kimambo was employed under a permanent term, so

he was expecting to enJoy hIS retlrement benef' ts. He is of the view

that the arbitrator erred |.:"z law by awardlng a lesser compensation

(12 months remuneraf dyvitﬁout giving reason and considering the

cnrcumstances'"’"f.» ‘t:\;‘hel..ﬂ,_,r,'natter. Mr. Ng‘weli submitted further that the

arbitrator

termination; more stiff punishment ought to have been issued against

e
g:found unfairness in both procedure and reason in

the em[;.l.oyer. Supporting his submission, he cited different
authorities including the case of Pangea Minerals Limited v.
Gwadu Majali, Appeal No. 504 of 2020, Court of Appeal of
Tanzania, at Shinyanga, (unreported). Mr. Ng'weli is of the view

that the applicant was entitled to 298 months compensation which is
5



estimated to be Mr. Deogratius Kimambo’s salaries until his

retirement which amounts to TZS 408,200,000.00.

Another reason advanced by Mr. Ng'weli was the hardship of finding
another job for the applicant who was working in aviation industry.
He dted the case of Stanbic Bank versus Sioi Solomon Sioi,

Revision No. 471 of 2015 at page 21.

On the second issue, relating to severance p y,’:.

that since the applicant worked for. more than twelve months

continuously, he was entltled to *‘gi‘teh’"awarded such benefit plus

certificate of service as it |s statuton Iyﬁ_‘ .’Vlded for under Section 42

(3) (@) of ELRA, Cap 366A R E 2019 read together with Rule 26

(2) (b) of GN No 42 f 2007. Cementing his argument, he

referred th|s ’Court touf‘ the case of Barton Tanzania Limited v.

lﬁy\poma & Another, Civil Appeal No. 224 of 2019,

Court of Ap eal of Tanzania, at Dar es Salaam, (unreported).

<v
'z/

In reply to Mr. Ng‘weli’s submissions, Mr. Peter is of the view that
nothing bad in law for the arbitrator to award twelve months
remuneration as compensation because the amount is well within the

confines stipulated under Section 40 (1) (c) of the Employment



and Labour Relation Act, Cap 366 R.E 2019 where the arbitrator
is satisfied with the unfairness of the termination. He stated that
apart from the amount awarded stil NAS DAR AIRCO CO. LTD.

was not satisfied with the awards on reason that the termination was

fair.

Replying on the second issue Mr. Peter sub‘m'itted tHEt -ajsﬁ the
respondent’s termination was for m|sconduct then the arbitrator was

right by not awarding severance pay as prowded under Section 42

(3) of Employment and Lewpou:!::»llﬂglag‘!gn Act, Cap 366 R.E
2019.

With regards to Rewsuon:i;Appllcatlon No. 170 of 2021, starting

with the first |ssuew n :.asserted arbitrator’s failure to evaluate

a llnk beﬁ ee the dlscnphnary offences Mr. Deogratius Kimambo

.....

was charged W|th at the disciplinary hearing and the ones which were

subject of termination at the CMA. Referring to page 8 of the award,
Mr. Peter asserted that the arbitrator made cognizance of
notification to appear at the Disciplinary Hearing through Exhibits
NAS 16 and NAS 18 but failed to consider the charges therein,

departed from them and created new charges that were not subject
7



of termination. He alerted on the requirement of observing the proof
on balance of probability as per Rule 9 (3) of the Employment

and Labour Relations (Code of Good Practice) Rules, 2007.

Mr. Peter blamed the arbitrator claiming that, he failed to balance

evidence from both sides and failed to apply cor(pbO(,ej;ion of the

documentary evidence to the oral evidence. In his'view, the‘_arbit'rator

considered oral evidence not supported by any:documentary evidence

as indicated at page 9 of the CMA rullng which in his view

contravenes rules of evidence..: ‘\_He allegedthe érbitrator for having

ignored the information giveﬁ\;durin&*examination of DW1, PW1 and

PW2 that the applicant sent ema|l to the Head of Department instead

of the report on the mcndent which indicates that there was

'nformatlon Mr. Peter challenged the neutrality of
%

the statement “Kama ilivyoelezwa kwenye Ushahidi,

concealment
" b

the arbitratorin

hakina ubishi’ kuwa mlalamikaji alitimiza wajibu wake kwa kiwango

chake kwa mujibu wa Ushahidi wake uliotolewa” which according to
Mr. Peter, is unbalanced. On such basis he asserted that parties’
evidence especially that of the employer was not evaluated in

reaching at a fair decision.

On the second issue regarding failure to determine the charges
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levelled against Mr. Deogratius Kimambo, during the disciplinary
hearing, Mr, Peter submitted that the arbitrator failed to determine
the viability of the charges on balance of probability. He mentioned
two issues which the arbitrator ought to have determined one being
whether there was a proper walk around and the second one being
whether there was a retraction of passenger brrdge before
commencing operations. According to Mr. Peters descnptlon walk

around is the detailed activity performed to -’}ensure_that there is no

visible damage on crack on the aircrafﬁ" uselage ‘which is paramount

to the safety of an aircraft and passen ers; Refernng to the evidence

of DW1 and DW2, Mr Peter submltted that Mr. Deogratius

Kimambo had a du ensure that proper walk around was

conducted and the passenger bridge retracted before commencing

the aircraft' ich ing to CMA Exhibit NAS 4 was the cause of

mcrdent In ‘urther“ reference to CMA Exhibit NAS 2, and Exhibit
NAS 12 (Alrport report governing Machinery) Mr. Peter is of the view
that the Mr. Kimambo acknowledged to have failed to conduct
proper walkout which caused the incident which confirms that there
was inadequate walk around by headset man who was Mr.

Deogratius Kimambo. In his view, the exercise was important to



inform the Operator to disconnect Push Back (PBB) before

commencing it.

Mr. Peter stated further that the respondent concealed information by

not reporting the incident by producing his report to the Authority but

rather an email.

In Mr. Peter's view, all evidence indicated that Mr.. Deogratius

Kimambo was fairly charged with an offen

whose gravity justifies

termination of the employment.

On the third issue as to whetherthearbltrator erred in law in holding
that the respondent’s ter_‘rr;l_inatiOnu-yya*s unfair, Mr. Peter argued that

respondent’s terminat_i_oﬁ" as ,f valid reason as per S.37 (2) (a), (b)

;. ard’ Labour Relation Act, Cap 366 R.E 2019

e

read togetﬁi W|th Ru!e 12 (i) (@) (b) ()-(v) of the Employment

andLabo I}élation (Code of Good Practice) (GN. No. 42 of
2007)\‘&§§§ig€é the gravity of the offence attract termination as a proper
sanction since the already had a warning as per Exhibit NAS 7

(warning letter).

With regards to the fairness of procedure Mr. Peter submitted that

the applicant followed all procedure required by the law as per Rule
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13 of GN. No. 42 of 2007 which included conducting investigation

as per Exhibit NAS 2.

On Reliefs, Mr. Peter submitted that nothing should be awarded as
the respondent’s termination was both substantively and procedurally

fair, and his terminal benefits were already paid as per Exh|b|t NAS

19.

Opposing the application by NAS DAR AIRCO CO LTD on first

issue Mr. Ng'weli submitted that all, ewdence submltted by the

applicant were fully con5|dered t found-rﬁ-to be not persuasive,

including the evidence on fallure to report the incident to the

,,,,,

supervisor who neve ‘ir_e »_,,_;,:;ed as per Exhibit NAS 3.

Regarding Qt?he:?haIIe_ged"&';neingence, Mr. Ng'weli submits that it was

addressed hé'aérbitrator who was lead by two reasons one being
the contended shortage of workers on the material day, and the
other one being lack of testimony of a person who participated in the
Disciplinarily Hearing. He added that the respondent was never

issued with neither headset communication nor Ramp Supervisor

education. He attributed the causes of the incidence with the
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employer who in his view, was a causative of the incident.

Arguing on the second ground as to whether the arbitrator failed to
determine the charges levelled against the respondent Mr, Ng'weli
submitted that all charges were addressed by the arbitrator starting
with negligence, basing on the evidence adduced by the parties
including the shortage number of employees.- He chaHenged the

propriety of the conduct of investigation for hav" g not mterrogated a

Bridge Operator who was a key wutness Stressmg on the importance

of proper investigation, Mr. Ng weh referr fo the case of Novati

Rupia v. Tanzania Zambia RaiIWay i*Authority, Revision No.

786, High Court of Tanzﬁza}:i‘:‘nia,ulfé%cur Division, (unreported).

uncontrolled

Disputing on alleged non reporting of incidence, Mr. Ng'weli
submitted that the incidence was reported by the respondent to DW1

and it was not replied till date. He refuted any concealment of

12



information by Mr. Deogratius Kimambo, arguing that he dutifully

revealed such information to the applicant through his supervisor,

DWI1.

On third issue Mr. Ng'weli is of the view that the trial arbitrator was
right in holding that there was no valid reason for ter‘rni,‘nation and
that, even the warning as per Exhibit NAS 7 was iesued for the
incidence resulted from shortage of employee as what happened the

|nstant matter.

Relying on Mr. Deogratius »I.(imar'hbd;s_.rlack of training, using that

weakness to terminate the em‘plqymeht Was unfair.

Lastly regarding re!ieféf Mr"h Ng'weli submitted that they fault the

arbltrators award onIy to: the extent of issuing @ minimal amount

rather tha'n x|ssumg heaVIer punishment to the applicant, as the

termmatuon as both procedurally and substantively unfair.

In rejoinaer the applicant’s counsel insisted that the respondent owed
duty to conduct walkaround as a Ramp supervisor and not Bridge

Operator.

Having considered parties submissions, this Court is determined to

address two issues which are; whether the Applicant adduced
13




sufficient reasons for this Court to exercise its revision power

and the second issue is what reliefs are parties entitled to?

In addressing the first issue two aspect of termination need to be
taken into account and these aspects lies at the center of the parties’
dispute. The first one is the fairness of the reason for termlnat|on

and the second one is the fairness of procedure for term|nat|on

Termination is said to be fair if the employerb\obd'rves Sectlon 37 of

Cap 366 R.E 2019 in |mplement;ng termmatlon The provisions

provided:-

37(2)-A termmatfon of emp/oyment by an employer is unfair

if the emp/oyer fa// to prove -

(a ) that the reason for the termination is valid,

(b ) that ;the:reason is a fair reason:-

/ated lo the employee's conduct capacity or

_compatibility; or

(i7) based on the operational requirements of the employer.”

It is the stand of this Court that termination is fair only if it was fairly

effected in terms of both reasons and procedure. I make reference to
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one of these case which is Tanzania Revenue Authority V.
Andrew Mapunda, Labour Rev. No. 104 of 2014 where it was
held:-
“(i) It is the established principle that for the termination of
employment to be considered fair it should be based on valid
reasons and fair procedure. In other words there must be

substantive fairness and procedural fa/rness of term/nat/on of

employment, under Section 37 (2) of t Aa-‘.__:,:_

(i) I have no doubt that the mféntizi ;’otg""‘-‘the legisiature is to
require employers to term/nate emp/oyees only basing on valid

reasons and not thefr WI// or wh/ms "

Starting with the 'reasrbn&for termination, the respondent was

terminateg;_n fo llege :l_f'lébmmitting a gross negligence that is a

breached of the fcommon law of acting in good faith and therefore

Having gonﬁé through the record I have noted that it is undisputed
that on 3 November 2019 there was an incidence of damaging
carriers of the aircraft with Reg. No. 5H-TCJ resulted from failure to
follow proper procedure especially by not conducting a proper walk

around including ensuring retraction of the passenger bridge before
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commencing operations as well as to ensure that the aircraft is clear
from all obstacles from the aircraft path. The question is whether this
incident was caused by the negligent act of Mr. Deogratius
Kimambo which was the reasons for his termination after being so

confirmed by the disciplinary committee.

The Arbitrator, guided by the provision of Rule 12 of GN No 42 of
2007, came with opinion that there was no neghgence on' the part of
the Respondent which could ]ustlfy termlnatlon ‘on disciplinary
ground. The arbitrator was convmced by the evudence of having
shortage of staff on the date of |nC|dent |ong working hours of Mr.
Deogratius Kimambo WhICh couId lmpa|r his performance, the

absence of brldge operator who left and neglected his duty to remove

the brldge and the contnbutow negligence of the employer who

aSS|gned fe er number of employees compared to the required

standard Th ‘arbitrator was further guided by the definition of

negllgence'as defined in the case of Twrga Bancorp (T) Ltd.
versus David Kanyika, Lab. Div.,, DSM, No. 346/2013,
Rweyemamu, J. The other reasons for arbitrator’s decision was

based on finding of no enough evidence to prove negligence. These
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led to a finding that there was no fair reasons for termination on

disciplinary ground.

Mr. Deogratius Kimambo contends that he had never committed
any misconduct as there was a shortage of working staff which
resulted the occurrence of the incidence and, he reported the same
to the High Authority via e mail. On other hand- NAS DAR AIRCO
CO. LTD. maintained that Mr, Kimambo commrtted gross neghgence

by not conducting proper walk around for _’the_,\alrcraft safety before

its operation.

It is on record that the respondentvwas employed in a capacity of

Ramp Supervisor as pe _Exh:b:t NAS 14 (employment contract and

offer of employment) collectrvely, thus means the applicant had a

duty of superwsmg the Ramp Department.

From th"e _r.Ad",'wExhibit NAS 3 (job description) state very clearly
how fzétnpi;'éf"Supervisor is supposed to perform his duty including
reporting and resolving shortage of manpower as stated at clause 9
and 19 of the Job Description. Was he negligent in undertaking this
duty? Guided by the case of Twiga Bancorp cited by the arbitrator

neglince need to be measured by existence of a duty of care that and

17



if a person breached that duty as a result of which, the other person
suffers loss or injury/damage, and a person acts negligently, when he
fails to exercise that degree of care which a reasonable man/person

of ordinary prudence, would exercise under the same circumstances.

By the test of reasonable man, there could have been no means
under which Mr. Deogratius Kimambo could have managed ail the
tasks with such a shortage of employees. It !S on th|s ‘basis that 1
agree with the arbitrator that there was a contrlbutory negligence
from some other authorities. To what extent the Mr. Kimambo was
able to resolve the staff shortage de51red 'so much from the employer
to clarify in the CMA vtov,;[efute Mr‘. Klmambos assertion. On this

reason, I agree with‘the"arhit'rator that there was no sufficient prove

of reasons for termination hence the termination was correctly held

Havm‘“ .foun that there was no valid reason for termination the next
quest:on is on procedural aspect, at CMA it was found that applicant’s
termination was procedurally unfair as the employer failed to call a
key witness (bridge operator) and applicant’s supervisor at

disciplinary hearing hence affecting the status of investigation report.
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In answering this question, as the termination was for misconduct the
relevant provision is Rule 13 of the Code. Apart from rival
submissions regarding this aspect in respect of investigation report I
find worth to reproduce the provision which provides that:-

"Rule 13 (1) the employer shall conduct an investigation

to ascertain whether there are grounds f hearmg to

be held.”

The above provision, speaks itself that thepur Qséi;bf investigation is

A
G

to establish whether there is groun o nittatmg hearing. In the

instant matter it's undisputed‘{that inVestigation was conducted, what

is disputed is who was supposed@fb"‘é'ppear or called as a witness at

Disciplinary Hearing. ‘The ‘eqiﬁloyer had a freedom to choose the kind

of witnesses t 0 the committee to prove his case. Basing on

re:of his%ppli?cation as the applicant was charged with the
| ?f&rded with an opportunity to defend himself and
appeali\nra as per Exhibit NAS (response to appeal), 1 find no need
to challenge the whole procedures effected in applicant’s termination.
There are several court decisions regarding the procedure for

termination, that they should not be followed in a checklist form, In
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the case of Justa Kyaruzi V. NBC Ltd., Revision No. 79 of 2009,
Lab Division at Mwanza, it was held that:-
"What is important is not application of the code in the checklist
fashion, rather to ensure the process used adhere to the basics
of fair hearing in the labour context depend/ng on the
circumstances of the parties, so as to ensure the act to

terminate is not reached arbitrarily. Admftted/y, the procedure

may be dispensed with as per Rule _73 (12):“' f the Code.”

Therefore, since the prmcuples of natural Justlce :'were adhered to by
the respondent, as the apphcant was charged and reply thereon

made, and given rlght to havmg been exercised, then, I differ with

the arbitrators ﬁnd g,>that- the termination was procedurally unfair.

In my view, the procedure was fair.

of the parties, a debate lies on the amount of
compensat|o of 12 months remuneration which is a total of TZS
16,440,600.00. This amount could have been varied to award more
months for compensation if this court could have found unfairness in
both procedure and reason. Since it is only one aspect of procedure

which was found positive to justify the termination, I will not vary

anything on the reliefs awarded in the CMA.
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Finally, I find that the NAS DAR AIRCO CO. LTD. managed to
adduce good reason for this Court to depart from Commission for
Mediation and Arbitration on the aspect of procedural fairness. In
both Revision applications I uphold the CMA reliefs awarded in Labour
Dispute No. CMA/DSM/ILA/930/19 which is compensation of 12
months remuneration to the tune of TZS 16,440,00000Noorder

as to costs.

It is so ordered.

Dated at Dar es Salaam this 29‘“'dayfjaiéﬁjUIy",""ZOZZ.

. A

2 TARINA REVOCATI MTEULE
29/07 /2022
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