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Labour dispute No.

CMA/ISM/KIN/66/19/51 The applicant is praying for orders of the Court

in the followmg terms: -

i. That Honourable Court be pledséd to revise the arbitration
proceedings and award issued by Hon. Ng'washi, Arbitrator in

the Commission for Mediation and Arbitration on 3° Day of



November, 2020 in the [Labour Dispute No.
CMA/DSM/KIN/66/19/51

il. That upon receiving the CMA proceedings, decision, orders
thereof, this Honourable Court be pleased to issue an order
setting aside and quashing the impugned Arbitration award
which has been improperly procured,

ili,  Any other reliefs that this Honourable Cou%jnayfdeem fit and

Just to grant. M*‘Q\ \ .,*

A brief sequence of facts that triggered thfégép’@[igation areg.,:traced from

%
On29" May 2014 the

1
CMA record and the affidavit of the applicaﬁt’-v’-‘,q

D,
respondent was employed by the appllcant asﬁa Securlty Guard. Their
relationship turned sour on 10&*\1 January 2019 when he was terminated
W,
for misconduct (Neghgence)*z Aggrleved by the decision, the respondent
"‘”“%

filed the matter at CMA oﬁ\ZEt“*ganuaw 2019 claiming for terminal benefits

N ‘“\. ;

favour regarding substantwe aspect by awarding him TZS 2,001,923.00/=

Along with the Chamber summons, the applicant filed affidavit sworn by

Mr. Daniel Mwakajila applicant’s Human Resource Manager which explains
the chronological facts leading to this application. The applicant alleged

that; the respondent was fairly terminated on the ground of gross

O



negligence. The application was not challenged by the respondent as he
neither filed counter-affidavit nor appeared for a hearing. An order issued
on 04% March 2022, called the matter for ex parte hearing.

Mr. Mwemba who appeared for the applicant submitted that, the applicant

was justified to terminate the respondent. He cited Section 37(1) of

s ."?é}%
Employment and Labour Relations Act [CAP 366 R@giﬁzggfgﬁzqand Stated
" k
He arguiﬁ%the arbitrator
ﬁ\Q S

held that there was no stock taking of the alleged goods In his view, the

that, termination has to be grounded on reason.

arbitrator did not consider the evidence 6f :thexaagpllcant which is exhibit
T
K3, showing how loss was dlscggered \tle gﬁ:lded ‘that, the respondent was
‘ﬁ@
\W‘

the gate keeper, responSIbl%fo?\sec&tys of vehicles leaving the premises

LY

)
and so the loss occurredﬁdue\%o his negligence.
O

It was further submltte\d\that- “the arbitrator held that there was breach of

g\
contract. He ivas; of,izgle view that the arbitrator misdirected himself

R 2
N0

becauseche,_lnm\}/\estlgatlon report stated how the event occurred at night

@
on 294 Qé:étober 2018 to 30t October 2018.

He finalized by submitting that, the respondent did not do his duty
properly leading to the loss of 56 boxes of Grand Malt. He thus prayed for
the award to be set aside.

Having considered the submissions by both parties and the CMA record, I

find the issues for determination are; whether there was breach of the

O



respondent’s contract of employment, if the answer is in the affirmative

to what relief parties are intitled to?

At CMA, the arbitrator found that there was no valid reason for terminating

the respondent. His findings based on two reasons. Airstly, there was no

any documentary evidence to support the allegation. Secondly, there was
D

no stock taking to establish the exact goods in the st@re befére the loss

ER i

occurred.

O

PN

Basing on arbitrator’s findings and applicant’s submrssron I am of the view

) i
that in addressing the main issue posed bgfc;n% this Court; the disputed
52 QP
aspect regarding reason for terr%mnatlon has:; }to be determined.
)
g
In resolvmg this question, {gghe }elevyt provision is section 37 of the
‘-&._N, g

Employment and Labour«Relétlon Act, [Cap 366 R.E 2019] which provides
that: - '

{g:b Sect/én 37 (2) A termination of employment by an
%\% s;;( N é\mp/;yer is unfair if the employer fails to prove-
é’%i(é ) that the reason for the termination is valid;
(b) that the reason is a fair reason-
(1) related to the employee's conduct capacity or

compatibility; or

(i) based on the operational requirements of the

O

employer.”



Again, in the case of Tanzania Revenue Authority v Andrew
Mapunda, Labour Rev. No. 104 of 2014 it V\ES held that: -
"(i) It is the established principle tﬁat for the termination of
employment to be considered fair it should be based on valid

reasons and fair procedure. In other words, there must be

employment, Section 37(2) of the Act. X
‘f?}

Fa -W\.‘
(i) I have no doubt that the intention of: tﬁ’e /3gis/ature is to reguire

for being negllgentf"‘He |s all 'ged not follow the employer’s rules as stated
X o

ina terml%atlen let%ermHavmg gone through the record, it is noted that it

is undlspﬁt%glggat\r” fty (56) Grand Malt cans were found missing. Under
‘ LA
the crrcums@gﬁce of this application, I am of the view that the question
%@w
before this Court is whether the respondent committed that the said
misconduct.
It is on record that the respondent was employed in a position of a security

guard as per exhibit K-7- his employment contract.

He was alleged duty bound to verify and inspect the amount of goods
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packed before the vehicles leave the employer’s premises, Dwl testified
so. But the CMA proceedings shows when examined, the respondent was
not aware of that as his duty. The applicant therefore had to prove that
it was his duty to do so. The employment letter does not show it his duty.
There is no dispute as per exhibit K-3 (Gelaid Maira and Willy Mwakambile

written statements) that there was a loss of 56 %and Malt“
“x\

canst»y The

evidence does not clearly show when the samc‘afk were t’é‘ken from the

The video footage from the CCTV cameras'is notﬁexact on what happened
5»5“ “%‘Q\{ .(,,‘S,NJ?
It is incumbent that the reportfexhlblt;KZ shows and suspects that theft
‘\3\ Ry

existed but was planned by the waggqhouse men. The respondent, a gate

£ : ,uf

@4

keeper, could easily be blamed Jor failure to mspect motor vehlcles at the
ey k_’- N

gate. Butin absengel**of?éﬂidem’ee showing, it was his legal duty one would

1%

rely on the*recomn%fendatlon of the report. The same does not point at

the resp@ndent'“ N

1&,

Based‘%en thﬁ?‘nature of the matter and the circumstances of this case, I

find the decision of the Commission without fault. It was not proved that
the respondent was negligent causing the alleged loss. In the final result,
I find the application with not merit, it is dismissed. Each party to take

care of its own costs.
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Dated at Dar es salaam this 18t Day of March 2022

A

A. K. Rwizile
JUDGE
18.03.2022




