IN THE HIGH COURT OF THE U(DNIITED REPUBLIC OF TANZANIA
LABOUR DIVISION
AT DAR ES SALAAM

REVISION NO! 459 OF 2021
CRDB BANK PLC ...covermnense etmiesiassasaepraResmenmrerausRasanarasens veere APPLICANT

VERSUS

LUCY WAMBURA ...cccoctmmtirmnrtsnmmnrstasanssoscisssnsasnsansnasssans . RESPONDENT
{From the decision of the Commission for Mediation and Arbitration of DSM at Ilala)

(Igogo, Atbitrator)
Dated 25% October 2021

in ; & & A 3
REF: CMA/DSM/IL‘.L\/305/2020/164<§ By,

12% & 25% August 2022

Rwizile J

The applicant filed the presentiappllcatlenz o0 challenge the decision of

the Commission of Medlatlon andl%{?‘rbltranon ("CMA™) which was

appllcatlor‘l%igmgd%%byggottce of application supported by an affidavit
deponedé;byM" . Masoud Matange, applicant’s Manager. On the other
ha%% wthe re |§ondent challenged the application by filing the counter

LY
affidavit HEponed by herself.

Briefly, the application arose out |of the following context; the
respondent was employed by the applicant as a Bank Teller since 01

July, 2016 on a permanent contract.[ She was stationed at different

O



branches and was last at Bunju | Branch. The respondent was
terminated from employment on 31ﬁt March 2020 on the ground of
absenteeism. The record shows that|the respondent was a member
of seventh day Adventist Church th}‘arefore had a tendency of not
attending work on Saturdays. The t'ermination letter indicated that

the respondent deliberately did not attend at wor”?-* onﬁa}sﬂ‘ March

2020 without permission and W|thdut reasonable )g%sef%esmte

several warnings contrary to section 10

‘f2 ﬁ of \Personnel Manual

discrimination.

After considering the ewde’;f c\g@ of bothlpartles the CMA decided in the

respondent’s  favgiiF; \

46,200,0%‘\3%? 3
ten ’ A ‘
Being 'di{%gied by the CMA award, |'che applicant filed the present
application, urging the court to determine the following issues: -

i. Whether there were reasonable reasons for termination.

ii. Whether the applicant followed procedures during

termination of the comp/ainanzi‘fs contract,

O



fi. ~ Whether the respondent is entitled to the reliefs granted by
the Arbitrator.

iv. Whether the CMA at Ilalafl had territorial jurisdiction to hear
and determine the dispute and whether the CMA complied
with the hearing procedures.

The application was argued orally. Before this coif %fﬁe applicant

was represented by Mr. Sweetbert Elgldlus learm%é A

respondent.

I appreciate the comprehe 5|ve5ub issions of both Counsel which

shall be taken on boa,dﬁf""

§ ue course of constructing this judgement.
REUSS

workedun]u Branch therefore she ought to file her case at
Kinondoni and not at Ilala District. He stated that CMA Ilala had no
territorial jurisdiction as it was held in the case of Changshun Liu v
Rebecca Mussa and 2 others, Mﬁsc. Appl. No. 387 of 2017, High

Court, Labour Division at Dar es saleam and the case of Mkombozi
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Commercial Bank PLC v Humphrctay Singogo, Revision No.877 of
2019 High Court Labour Division at D;ar es salaam where it was held
that CMA Temeke had no jurisdictionl to entertain the matter whose

cause of action arose at Mkuranga District.

Responding to this ground Mr. Remmy submltted th”‘t Rﬁ%’e 22 of the

i 'he submitted that this ground ought to have been

Mrz, Remm

raE%t C decided by the arbitrator as per rule 20 of GN 64
of 2007.

He was of the view that it is not proper to raise the same at this
stage because no evidence can be brought here. He added that the

case of Mkombozi Commercial éank (supra) cited by Mr.
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Elgidius is distinguishable to the cifcumstances at hand. He therefore

prayed for the entire application to|be dismissed.

In a rejoinder Mr. Elgidius reiterated his submission in chief. He added
that the CMA did not have to move suo motto and determine the issue

of jurisdiction as it was held in the case of JosephéMwenda vgngL

matter which ought to be dtel}mined:f? rst before going to the merits

»’»*MA%. I fully agree with|him and add that it is preferable

obJedloniggys to court or tribunal’s|jurisdiction to be raised at the

earliest stage of the case so as to|avoid unnecessary utilization of

resources and delays.

Nonetheless, it has been decided in umerous decisions that the issue

of court’s jurisdiction can be raised at any stage of the case even at
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the revisional stage. This is the court’s position in the case of Amina

Karim Jetha vs Wakf & Trust Property Commission (Civil Appeal

No.86 of 2019) [2019] TZCA 511; (13 December 2019) where at page
14 the court held that: -
"A court's jurisdiction is conferred by a statute and that

parties cannot, expressly or by conduct, congfg’f_ on"?*% cou%

- LY
the jurisdiction it does not have under the law. T%%wgsu of
%

Jurisdiction being so fundamental\can be“vralsg%gt any stage

of proceedings.”

Furthermor, the records indicates that the respondent was terminated
at Ilala whereas the notice to attend disciplinary hearing served to her
(exhibit D2) only informed her to attend a disciplinary hearing which

would be conducted on 20% March, 2020 at 8:30 am at DHR Meeting

Room. There is no indication that the venue of the disciplinary meeting
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was at Bunju or the applicant’s head quoters which is alleged to be
within Ilala District. Under such ciqumstances, it is my view that the
matter was properly filed at CMA Ilala because there is no proof of
territorial jurisdiction of the CMA. lut one would also argue that the

cause of action arises at the place where termination occurred and or

where the employee worked.

This is a lacuna, I take inspiratigh* frc!i ‘

33 RE 2019] (“CPC") wherenc‘ie ectr019 it is provided as follows:

Soghett”

"No objectiof as, ‘ placelof suing shall be allowed by

W o

/I te

O@rews;ana/ court unless such objection was

any aPRgle

ok he» cowt of first /nslance at the earliest possible

A 4

opportim/ty and, in all cases mJ ere issues are settled, at or
before such settlement, and| unless there has been a

consequent faflure of justice.”

The CPC, a law of general applicjtion, does not have a straight

application in the CMA. But this court and. the Court of Appeal have in
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certain instances applied some provisions of the same. I think, I have
to add here that application of the CPC, must be when and only when,
there is a gap in the CMA rules. It should not be applied, even in the
situation I have just said, to hinder, bft to facilitate CMA application of
its rules to avoid delays and or any other thing that may lead to failure

of justice. This is so because, when ¢ tﬁ%‘_,CMA@ules

and the labour regime as whole allow, Fexibility, equity ‘a@%aﬁ%%}ication

R : TR
of laws with minimum requirement of applied tec n%tles.

Pt e ;
SRt

Therefore, for territorial jurisdjétion 7 Igaded successfully at this

stage two tests must be applied;ﬁrgtﬁ it should have been not only

raised at the CMA, but: :,_é’lb’s'g% it sholld have been at the earliest

possible. Second, t-sk t{hat there was failure of justice.

There is n(;%ﬁré%ﬁ

ink, the(&b }gsfs“iﬂn territorial jurisdiction or place of suing, simply

meanst!%?yéghue of the trial. It has nothing to do, in my view, with

competency of the court. If that is the| case then, how can a suit be

defeated by reason of being tried by|a competent court, but at a

wrong venue? This ground has no merit, it is dismissed.



Arguing in support of the first ground Mr. Elgidius submitted that the
reasons for termination were based on failure of the respondent to

attend duties on Saturdays. Thatishe did not work on Sundays and

had several warnings to that effect as per exhibit D6. He submitted

that the respondent worked at Bunju Branch and admitted that

failure to work on Saturdays was against the appllc‘éntés&manual It

To support his prepositions, %e rethecase of Abdul Karim
page 14.
Mr. Elgidius {

allowances*fg)

R
S ED
gf':jc&i(v:gﬁ o 7

was_ justified ’ve him terminatjd. He stated that the award at
pa;i%@%w, » it is not true that evidence brought was a hearsay, he

strongly submitted that the exhibit tendered was proper. To support

his submission, he cited the case of DPP v Mirzai C. Hadji and 30

others, Civil Appeal No. 493/2016 at page 7-8.
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As to termination procedures, it was argued that the same were
complied with by the applicant. That the respondent was called at the
hearing, she was afforded chance to szpeal but she did not and went

straight away to CMA. He insisted that the procedures were followed.

that the reliefs granted by the arbitr

that there were reasons for termi

followed. Therefore, 36 months sala

!

the decision was based *’en w ong analysis.

falluree\g%;erespondent to get another job as it was in the Court of
Appeal case of Veneranda Maro & Another vs Arusha
International Conference Center| (Civili Appeal 322 of 2020)

[2022] TZCA 37 (18 February 2022).



Responding to the first issue Mr.|Remmy submitted that the reason
for termination it is not true. He |stated that the respondent did not
go to work on Saturday but she did the same on Sunday. He stated
that she was terminated for failure to work on 15.03.2020 which was

on Sunday as evidenced by the records. He stated that the

respondent is a 7t" days Adventist and she worked .n Sunday lnstead

of Saturday on that behalf.

The counsel submitted that the branch of E{finju did not operate on

Sunday, she was therefore worklr]g ate)l get% branch that operates

F N

on Sunday. Mr. Remmy argued that T‘c not the duty of the

one dayoés not warrant termjnation because the respondent
admitted not work on that day due to sickness of her child and it was

only on that day.

As to the second ground Mr. Remmy submitted that the award was

clear that the procedures were not followed. He stated that no
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investigation was conducted by the employer, the disciplinary hearing
dealt with absence from duty on Satlrday and so the evidence, but
termination was based on absence o'p Sunday. He insisted that the
applicant did not follow the law.

e

Turning to the last ground, it was submitted that»ft’he@re edles for

éf’?
RA Mr«*‘Remmy

%

submitted that the arbitrator exercised hlsf‘dlscr\%ggn governed by

unfair termination are provided under section 40 of EL|

CMAF1, where the respondent applled§35-months and she said

she cannot find a job in the bgnkmgg,sgct@ because upon termination

her-name was sent to BOT. "'Elqyggﬁed that the law allows him to

&
grant more than 12 months=,

The counsel argﬁéﬁzﬁ% that the case of Veneranda Maro

(supra) p%ﬁ%%t%a&tt}iére must be justification why over 12 months.
N0

He,

: tateﬁhag{)the arbitrator is not allowed to award compensation
apart n%nﬁthbse prayed in CMAF1, thus, it was proper to grant 36

months.

In a rejoinder, Mr. Elgidius reiterated his submission in chief. On the
allegation of investigation report, he ad;lded that it does not arise on

issues where the investigation is not an issue as per the case of
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Emmanuel Talalai v Cocacola Kwanza Ltd, Revision No. 24 of

2019 at page 10-11 Obadious Mwangamila and Others v TCC,

Revision No. 334 & 355 of 2020 page 27. He strongly submitted that

it was a misdirection to deal with investigation report.

deal with the remaining grounds

£

After considering the parties subnussions, 1 havesfo pr“f)ceedmg to

G & \
Startmg with th%g\r‘istﬁ as to

whether there were reasonable reasons forgthetermlnatlon of the

&2

respondent’s employment; as indicated m;s&?‘iihc-; termination letter

(exhibit D4) the respondent w"é? te

work on 15.03.2020. To be moFe.pregise the termination letter stated
o R

as follows: -

"That, on IW“MQC%%RZOZO you

de//berately not attended to

your%brkstaﬂommthout permission and without reasonable

: “x\ég}

ﬁso'ns -fo//owmg a numbel of warnings from your

supg%lsor contrary to Section|

2017.”

The relevant provision of the)
provides as follows: -

Clause 10.4.2, On MISCONDUCT

&

10.4.2 of Personnel Manual

Personnel Manual (exhibit D7)



“Employees who breach any staff |(u/e5 of these regulations,
which constitute misconduct. shall( be served with a written
warning after each breach. Ter_miration will be effected on
the third breach of the same offence if committed within a

period of 6 months.”

NS ;h*é*‘t the

I have cross checked the calendar of the year 202

alleged date, 15.03.2020 was on Sunday. In¢the disciplifary hearing

form (exhibit D3) the respondent was cha ged forzfailure to attend

ndin‘ggthe charged date was

on Sunday. Even in the written warmngwg;:(exhibit D6 collectively) the

respondent was warned f@’f fai?ﬁfeatd attend work on Saturdays. In

the circumstances, it<s iéw that the applicant intended to charge

I
oy
s

the respondent 'br 'fallu‘r to attend work on Saturdays. In the

prem|ses.m|t‘; ls%zg}wew that the date, 15.03.2020 which was on
Su%“ ay waséﬁi stakenly written as submitted by the applicant.

.. »s'%}
During disciplinary hearing, the respondent admitted that she failed
to attend work on Saturdays because \it is her day to go to church.
Basing on the nature of applicant’s fpusiness, it is obvious when,

entering into employment contract, th:e respondent was aware that



she was required to work on Saturdays. Therefore, working on

Saturdays being one of the clause
employment contract, it is my view

the same, no matter how hard it

s agreed by the partieé in the

that the respondent had to obey

contradicted with her religious

belief. It has been held that parties are bound by the agreed terms of

the contract. This is the position in t
Zanzibar v Daniel Laizer & Anotl

2004 (unreported), where it was hel

%x

employment{fivssue,_ﬁ “ 2

During dlscnplmary% hearing the res

s 55

workugg onﬁSyndays at Tegeta Branc

at her stationed Bunju Branch. Look
letter authorising the respondent
alleged. There is no proof that she w

Tegeta Branch. This is also reflected

her, Civil. Applicaﬁ’bg. N

he case of Hotel Sfﬁ“n Palace

PEN

%

é@ 104 of

pondent testified that she was
h instead of working on Sundays
ng at the record there is no any
to work at Tegeta Branch as
as attending work on Sundays at

in the respondent’s testimony at

the disciplinary hearing where she testified as follows: -

@,



"(1) Which branch are you workirig? Bunju
(2) Who gave you permission to \work on Sunday at Tegeta
instead of Sundays at Bunju?

No answer.”

Under such circumstances, it is my| view that if therespondent

wanted to work on Sundays instead of Saturdays<as§agreed-she could

have sought for permission or authorization first from the appllcant

before acting on her own. In the event,%much'%agé I respect the

respondent’s religious belief of noggw%\ki@g‘%n ‘Saturdays it is my

view that any violation of any ?"'_%st:pulated_ term of the contract amounts

to breach of contract W!;):ll h ﬁ'llwe\i?éntually attract termination of

it| is my view that the applicant
respondent’s employment for

ur the employment contract taking into regard that she

allegation of discrimination. As Jstated earlier, from the
commencement of the employment contract the respondent knew

that she was supposed to work on Satu:rday.

@



Therefore, any change of such terms of the contract had to be made
by mutual agreement between the parties and must be in writing
pursuant to section 15(2) of the EIRA. Unfortunately, such a change
is not reflected in the record. It is my view that discrimination would
have stood, if other employees were aliowed not to work on the day
of their religious worship, while the respondent \(y;—l?" deﬁ‘?‘egj su&@h an
opportunity. However, there is no proof that %2\% respbn%ni%ffarmally

sought permission of working on Sundays iqgtéédo Saturdays as it

was in the case of National Microﬁn@aﬁ%‘e@@nk Ltd vs Neema
N

20007 (2022] TzCA 44 (21

Akeyo (NMB) (Civil Appeal#511%

February 2022).

%}. %ﬁ%”’u .

Coming to the setor gg;gmg d as to whether the applicant followed

3,

NS N :
the proceez\ch e inyterminating the respondent. As stated earlier the

resﬁpondéht}wa&"erminated on the ground of misconduct. The
terminat;igtr;]fi*-procedure on such ground is provided under Rule 13 of

GN. 42 of 2007.

Looking at the matter at hand, the [respondent is contesting that no
investigation was conducted. "qhe requirement to conduct
investigation is provided under Rulé 13(1) of GN. 42 of 2007. The

respondent admitted, she was not going to work on Saturdays.

O



Therefore, under such circumstance, there was no reason to do
investigation to prove the misconduct ,in question. In my view each
case should be decided on its own! peculiar circumstances. The
circumstances of this case did not warrant further investigation to

prove the respondent’s absenteeism.

_ A Y
The respondent also claimed that she|was not afford‘e‘d. the‘ right to

be heard. That she was charged for faildi r't%&a%ttend work on

Sundays and terminated as such while, t%[“%q;smphnary proceedings

T,

proceeded with respect of failﬁ“re 'i%m?gt\tnd"at work on Saturdays. .

This issue has been addresse zabove tat the applicant’s conducts
R

proved he intended to*\%arge her for failure to attend work on

Saturdays. Therefore “Sunday was mistakenly placed.

I have a%s”'"o é'eiam :; other termlnatlon procedures as they are
prewded k{%}% Clted provision and thelsame were also followed. In a
nutshell:, Ehe FeSpondent was served with a charge, she had enough
time to prepare for her defence, she appeared at the disciplinary
committee and defended herself. Therefore, all the termination

procedures were followed in this case.



Turning to the last issue as to parties’ reliefs, as it is found that the
respondent’s termination was |(fair both substantively and
procedurally, I find the Arbitrator wrongly awarded the respondent.

She is not entitled to any of the remedies provided under section 40

of ELRA. In the result, I find no merit in the application.

order as to costs.

It is so ordered.



