

















The said fixed term contract was expiring on 28t February 2019. It is
also undisputed that employment contracts of the respondents were
terminated 30% September 2018 having worked for seven months. In
CMA F1, respondents indicated that applicant terminated their

employment without paying them salary for the remainéir.}g period of
<

their contracts and that they were not consulted. &

The reasons advanced by the applicant for the s4id termination is
economic hardship. Evidence of both Sylvesfer Augustino (DW1) and
Skola Mmanda (DW2), who testified on«beQ\half of the applicant is clear

\Y}

on this issue that applicant was.\i)fB,eriencing economic difficulty.
Incidentally, both DW1 and D\'I@?e ex-employees of the applicant.
These two witnesses wer@@%renched together with the respondents. In
their evidence, they%gg_ﬂed that there was consultation and that all
employees\'ee‘ged_,and accepted to take retrenchment package.
Evidencg%f these witnesses were not contradicted by evidence of the
respo@ts or shaken during cross examination. Even Twahili Mbena
(PW1) admitted in his evidence that, they were given two notices on 21
September 2018 and 27% September 2018 for the meetings that were
held on 22" September 2018 and 28" September 2018. In his evidence,

PW1 testified that no agreement was reached on 28" September 2018,



but admitted while in cross examination to have been paid retrenchment
package. Personal representative of the respondents seems not to
chailenge reasons for termination. I therefore, reach a similar conclusion

with the arbitrator, that there was valid reason for termination.

Though arbitrator found that there was valid//r\"easonO for
termination of respondents’ contracts, he found th@re\,was no
consultation as no minutes of the meeting werectendered during
hearing. Due to absence of minutes, the arbjtfatorconcluded that there
was no consultation. The personal repres%ﬁtative of the respondents

N
echoed also that there was nog-consultation as there was no minutes
N4
tendered. Counsel for applicant//submitted that procedures for
retrenchment were adhe\?il%to, including consultation. I have revisited
both section 38 ofwtt%{!gg,ﬁployment and Labour Relations Act [Cap 366
R.E.2019]\a4,1d2Ru]e:23 of Employment and Labour Relations (Code of
Good Pg’é’&ice)SRules, GN. No. 42 of 2007 and find that, there is no
req%uirement of tendering minutes of meeting in order to prove that

A4
consultation was done. In my view, so longer as that is not a
requirement of law, the court has to rely on other evidence available

namely; oral evidence by the parties. Both DW1 and DW2 on behaif of

the applicant that consuitation was done and there is no evidence to












