IN THE HIGH COURT OF TANZANIA
LABOUR DIVISION
AT DAR ES SALAAM

LABOUR REVISION NO. 347 OF 2021
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Dissatisfied with the‘\awarc\l\of the Commission for Mediation and
Arbitration_of Dar{gs Salaam Ilala [herein after to be referred to as
a\w
CMA] the Egpilcants have filed thlS apphcatlon under the provisions of
Sections%l@(-‘a) (b), (2) (a) (b) (c), (4) (a) (b) and 94 (I) (b) (i) of the
Emplo&zmeﬁ:gﬁ and Labour Relations Act No. 6 [CAP 366 RE 2015] as
amended from time to time [herein to be referred to as ELRA] and Rules
24 (1), (2) (a) (b) (c) (d) (e) (F), (3) (a) (b) (c) (d) and 28 (1) (c) (d) and
(2) of the Labour Court Rules, GN. No. 106 of 2017 and any other

enabling provision of the law. The applicant is praying for an order of



this Court to call for the records of the proceedings of the Commission
for Mediation and Arbitration of Dar es salaam in Labour Dispute No.
CMA/DSM/ILA/R 67/17, revise and set aside the whole award delivered

by Hon. Faraja Johnson Lemurua, Arbitrator on 29* October 2019.

The brief background of the dispute as gathered from the CMA record

and the parties’ pleadings is explained hereunder. ]Th’é‘ apﬁicants\were
Ry, N

employed by the respondent as Station attendants in ‘the business of

transporting services on yearly fixed term contqacif%ubject to a probation

AN XD
period of six months. Their relationship.turned™hostile on 21% Day of

s R, ?‘3’ . .
December 2016 when the ~potice of\ non-confirmation of their

Y et . )
employment was issued by th’e\rt:zfggn‘dent basing on unsatisfactory

performance during the ‘:‘,eratlon period.

AN

Being not satisfi edeth\%mployers decision, the applicants lodged a

complaint |n\the Cl\\‘fA ~The arbitrator in the CMA found that there were
o
unfair 1a56?}? practlces in ending the applicant’s employment. Accordlng

N\

to the- arbltrator the applicants were terminated under -probation period
with no\glr reason and procedure. The arbitrator awarded the
applicants one month salary on the reason that they rendered services
for three months. The applicants were resentful with the award, and

filed this application for revision.



The affidavit in support of this application is sworn by Mr. Edward
Simkoko who is the applicant’s Personal Representative in which three
legal issues challenging the decision of the arbitrator are raised. These
issues are: -

a) Whether it was correct for the trial arbitrator to decide that the

respondent was not bound to follow procedu(res"éﬁore e%nding

the applicants’ employment contract. %&a,

Vs b

b)  Whether it was correct for the arbitratq irkto decnde that the
LN X
applicants were only entitled t(gxtf \\iézgment of one month
salary as notice paymentf“'"‘wmhout’ considering that the
\:~
applicants did not receiyg last fiofth worked salary.

>,

c) Whether the trialz«%rbitrator ;properly evaluated the evidence

adduced by Both pa:a”es
R
At the hearlngﬁthe\agahcants were represented by Mr. Edward Simkoko,
N\
Representatlves while the respondent was represented by Ms.

Personal

Se(éhel la Ghltlnka The hearing of the application was by way of oral

N

submissions.

a2
5t

In his submissions, while referring to page 4 paragraph 1 of the CMA
award, Mr. Edward Simkoko submitted that the arbitrator admitted that
the respondent did not have reasons to terminate the applicants and

that she did not follow the fair procedure but vyet held that the



respondent was not bound to follow the procedure because the
applicants were under probation. In Mr. S'imkoko,s view, the arbitrator
misdirect himself because under Rule 10‘of the Employment and
Labour Relations (Code of Good Practice) Rules, G.N No. 42 of
2007 the employer is guided how to terminaté an employee who is
under probation period. According to Mr. Simkoko Oﬂ?f@f @’é}{procedures
to be followed is to involve the employee |n %fh%, pék@ggmance
assessment process which must be clear an\t/g full di&:losure He
submitted that the letter of assessment repz‘rta(exhlblt D2) was a
confidential letter which contraveﬁ“ékthe‘jrequwement of open
assessment where the appllcarét‘could be-teld what were the targets and

? N
how much he performed\l%ut of tHose targets. He added that the

applicants’ termlnatlonxw@i ?y surprise without the applicants being told

what was<wrong.

With reg\gﬁfa‘\sﬂ?é‘\t\@}g#second ground as to whether it was proper for the
arbftrager tg@]\‘é that the applicants were entitled to one-month salary
Mr. Edward Simkoko submitted that one month salary was the payment
worked for in the last month. He is of the view that the applicants were

entitled to more than one month salary because the respondent

committed breach to their contract. Therefore, in Mr. Simkoko's view,



they were entitled to be paid all the remaining months in their contract.
Bolstering his position, he cited the case of Agness B. Ruhere vs. UTT
Microfinance PLC, Labour Revision.No. 459 of 2015. Referring to page
5 of the decision and pages 6-10, Mr. Simkoko submitted that in the
cited case, the Court directed what is the entitiement of an employee
who is unfairly terminated before the lapse of the probatton period.

"x \
According to the decision the applicants were entitiech Jo be\'pald the

remaining months prior to expiration of the%grgtract. Accordlng to

Simkoko, the arbitrator erred in not gra“nting
R

applicants other than what they had e{l’r%%‘d\g:b\ej,ng paid.

an ayment to the
g y pay

On last issue as to whetper,\'\e@l;i;etor properly evaluated the
evidence adduced by bothi%égt&es, Mr. Simkoko is of the view that if the
arbitrator could co‘(n*si;&mae‘bevidence, he could have reached into an
appropria%%d“eig%igzﬁ:ebeéause there was ample evidence showing that
the appligé:\i"l\{;.; em ployment was unfairly ended. He further submitted
that since he applicants’ employment was terminated unfairly while
they had already served for 3 months in a fixed yearly contract, he thus

prayed for the Court to grant 9 months as a remaining period of the

contract to the tune of TZS 7,920,000/= for all the applicants.

In resisting the application on the first grdund of the revision that the

arbitrator erred in law to hold that the employer was not bound to follow

5


Revision.No

the procedure, Ms. Sechelela Chitinka submitted that this argument is
baseless and false because the arbitrator never held that the employer is
not bound by the good labour practices. According to Ms. Chintika, the
arbitrator held that the respondent did not follow the procedure and the

respondent was punished by being ordered to pay one month salary.

Ms. Sechelela Chitinka submitted that the applicantgﬁ,b%inggﬁgobatignaw

- ’ ' D AP
employees, they could not enjoy the same benef'ts‘**a% enjﬁ/ed by

2016(unreported).

%

On the second issue rega%;\éllkn%g&insﬁfﬁciency of one month salary, Ms.
Sechelela Chitinka;«fs_ugér?ﬁi&t&tf;}tﬁat the applicants failed to convince the
CMA that th ;\s\ a,.;éendmg salary. She stated that the applicants
worked ggl?” }/k;months Therefore, it was fair for the arbitrator to

comﬁ%‘mgat%thém with one month salary and she is in believe that the

arbitrator broperly exercised her jurisdiction as provided under Section
40(1)(c) of Cap 366 which allows the arbitrator to award
compensation of not less than 12 months remuneration. According to

Ms. Sechelela, the Act bars the applicants from enjoying reliefs under



Section 40 (1) since they worked for only 3 months, and they were

under probation period.

Lastly, she is of the view that the award issued by the arbitrator does

not have any irregularity.

In rejoinder Mr. Simkoko emphasized that one month salary was not a
i,
punishment to the respondent, but it was a pend’[%}g g;laryffon the
R

applicants. He refuted the assertion that they. did n‘otzéiprove non-

7

‘r."
payment of the salary since they claimed t@{?\k\ié\unpaid one month
salary. In his view, it was upon the emplo%\\to prove otherwise if he
SR
really paid them. He thus pray%d for t%llcatlon to be granted.

Having gone through the, parl‘:iegi}submissions and their sworn
"%a:

statements, I am incl'ne%\{co\d%al with two issues, as to whether the

applicant has étﬁﬁéédjﬁufﬁcient grounds for this Court to

N

exercise itS/discretional power of revising the CMA award and

N
secondly' to}nrhat rellefs parties are entitled?
N

In the Cl ;Afthe arbitrator found that non confirmation of the applicants
under probation period was tainted with unfair labour practices, for
lacking reason and procedure in initiating the process of non-
confirmation. In arbitrator’s view, the procedure was not observed as
they were neither consulted nor given time to improve contrary to Rule

10(5), (6) (a) and (b) of the Employment and Labour Relations
7



(Code of Good Practices) G.N No.42 of 2007 (see page 9 of the
impugned award). It is on this reason the arbitrator awarded one month
salary as compensation contrary to what Mr. Simkoko claimed to be
payment of unpaid salary and not compensaﬁon. The arbitrator’s
findings totally differ from the applicants’ allegation that the arbitrator
held that the respondent was not bound by the procedur,g,ln bre%chlng
applicant's employment and evidence evaluation [ac S rr;‘erlts The
arbitrator correctly found unfair labour %?%ctice ahd ordered
X ,

compensation.

The contention I note from the’-‘-partles-j meISSIOI"IS centers on two

aspects, one being |nsuch1ency@e fonth salary as a breach of

Nt/

contract and non-payment*o,f unpaid one month salary. It is already
confirmed that theonr:;é;‘n:EB}nth' salary award was to compensate the
appllcantswforfthe({ \1315 labour practice by the respondent. What is to
be answere(d%g)w ‘is whether such one-month salary is sufficient to

redress wha s“was unfair labour practice against the applicants and

whether the applicants ought to have been paid one month salary.

Ms. Sechelela contended that the unpaid salary was not proved in the
CMA, the assertion which Mr. Simkoko vehemently disputed. I have
gone through the CMA Form No 1 and noted that as rightly stated by
Mr. Simkoko, the claim of unpaid salaries was made by the applicants

8



therein. Since it was not a disputed issue in the CMA, it remains to be
uncontested. The arbitrator ought to have granted it unless disputed

otherwise by the respondent.

Coming to insufficiency of the award of one month salary for the unfair
labour practice, it was contested by the applicant’s representative Mr.
Simkoko that the award of one month salary is lnsuffc?ent as, the

applicants’ termination was not fair. He added that since thQ/! worked for

three months, the arbitrator ought to have awarded\9 months being the

remaining period of contract. Ms. Sechelel?“mamtamed that what was

R
awarded by the arbitrator was#nght\%jbemg found that there were

ficd
&

unfair labour practices in termmatt\ggﬁhe ‘Applicants’ employment of the
applicants who were prob@iapers not covered by Section 40 (1) of Cap

366.

It is not éxptﬁted%tha\t; he applicants were probationers and that they

,/’\

are,_not ‘covere \byi the remedies provided under Section 40 (1) of
S RN !\f\.}}
Cap 366. (See Nzaligo’s case). The arbitrator correctly found unfair
\,%\f/
labour practice in ending the applicant’s probation period. I agree with
Sechelela that it is vivid that being not a confirmed employee the
applicants could not enjoy remedies including reliefs as if they were

confirmed employees. Therefore, awarding the applicants the remained

period of the contract as contended by the applicants in this application

9



while they were not confirmed would prejudice the whole notion and the
purpose of having probation period under employment contract. In the
case of Hotel Sultan Palace Zanzibar vs. Daniel Laizer & Another,
Civil. Appl. No. 104 of 2004, where it was held: -

It is elementary that the employer and employee

have to be guided by agreed term ggverng% o

employment. Otherwise, it would be a chaﬁgﬁéﬁstate%&\y

of affairs if employees or emp/oyerf?ﬁere left to

freely do as they like regarding t' employment in

issue,”

-
Y
. F

. 4 r.
The applicants were under fixed term. contract which commenced on

10" Day of September 2016, whlchzﬁras subjected to the probation

e

'ﬂ,
period of six months anpé{\\%(hlblt D-1(employment contract). Their

NN

contract ended on ’2‘1 D\aymof December 2016 which means they worked

)

for three %%nths Shand-tHe remained period under probation was three

p\\\g)

months. In [zyglew, it will be unwise for this Court to allow the award

Y

of 9 m%rg\g’ }fémalnlng in the entire unconfirmed contract as claimed by

the applicant. This will be treating the contract as confirmed which will
be contravening the principle laid in Section 35 of Sub Part E of the
ELRA which excludes employees under probation period from enjoying

remedies of unfair termination. I stand to be guided by the case cited by

10



the respondent’s Counsel, the Court of Appeal case of David Nzaligo’s
(supra).

From the above legal reasoning I am of the view that the award of 9
months as remained period of the contract will be acceptable

applicants’ employment would have been confirmed.

7
Having said the above, I remain with the questio /a‘g tg?vq\‘?}hetheb one

%

month salary is sufficient to redress the applicg\r}ts whogg?“etgm‘ployment
o

was improperly ended before the expiry f{é:z thwrobation which

constitute unfair labour practice. I wouldi“fpg;%zp;\ﬁ:that every employee

_ %, Y
is entitled to fair treatment and-fair Iabour§ practice in whatever status

he/she possesses in that employinent, whether confirmed or
¢ o

{

probationary. Being und%gp{g)?ation does not condone unfair labour
practice to any ,emple,yggé’* Whoever encounters mistreatment in
S, e \\ 33 . .
employment; needsxt@;be fairly compensated. The arbitrator awarded
one momft??%g\labﬁyg—fl agree with Mr. Simkoko that this is too minimal
amoun’g-:\vB}itjawarding the remaining period is as assuming the
applicants as confirmed employees. In my view the foreseeable remedy
can be the remaining period of probation which is 3 months. Therefore,

in my view, an award of 3 months’ salary for each applicant is sufficient

to redress the applicants for the unfair labour practice. Since it is already

11



confirmed that the applicants are as well entitled to one-month unpaid

salary, let the said salary be paid.

Finally, I conclude that the application is partly allowed to the extent
discussed herein that is to say, each applicant shall be paid 4 months
remuneration which constitute the 3 months compensation for unfair

labour practice and one-month unpaid salary. Eact(l//party{{;gthe suit to

%
take care of its own cost. ., 3, 7
e

It is so ordered. (K\\_g,

Dated at Dar es salaam thi§»29% Bay“of September 2022.

ot o~
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29/09/2022



