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B. E. K. Mqanqaf J. a

In 2006, Mwajuma<^^madhani entered into unspecified oral 

contract of employed\wklx the respondent. On 7th January 2021, 

applicant orally terminated employment of the respondent. Respondent 

was unhappycas^a result she knocked the doors of the Commission for

MediationXand Arbitration (CMA) complaining that she was unfairly 

terminated as no reason for termination was given and that procedures 

were not followed. It happened that applicant and his advocated 

defaulted to appear at CMA as a result, respondent prayed and was 

granted an order to proceed exparte. On 28th May 2021, Arbitrator, 

after hearing the evidence of the respondent, awarded the respondent 
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to be paid TZS 1,836,154 being twelve (12) months' salary 

compensation, one-month salary in lieu of notice, one month leave pay 

and severance pay. On 16th June 2021, applicant filed an application 

before CMA seeking to set aside the said exparte award. On 31st August 

2021, Hon. Chengula, arbitrator, delivered a ruling dismissing the 

applicant's application to set aside the exparte award^^n^8th^ctober 

2021, applicant filed this application seeking the court to revise the said

ruling.
In support of the application, applicative! the affidavit sworn by 

Assela Kokushubira Arcard, herzcou^^/In the said affidavit, Assela

\\ J)
Kokushubira Arcard, deponed that^she'was representing the applicant at 
CMA. Counsel deponed -further that, on 31st March 2021, she failed to

appear at CMA a$zshe<vy.as sick. As a proof that she was sick, she

attached a^copy^pfexemption from duty issued by a doctor from Samasi 
?\Q)

Health kimited'based in Dar es Salaam. She deponed further that the 

matter was adjourned to 14th April 2021 of which appeared one Joachim 

Joliga, the personal representative of the respondent, because she failed 

to appear as she was attending TLS annual general meeting at Arusha 

and that, she was informed that the matter was adjourned to 29th April 

2021. In paragraph 8 of the affidavit in support of the application, 
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Assela Kokushubira Arcard counsel for applicant, deponed that on 29 

April when she appeared at CMA, she was informed by Hon. Chengula 

that the matter proceeded exparte and further that an award was issued 

on 28th May 2021. Assela Kokushubira Arcard, deponed further that 

the said exparte award was served to the applicant on 4th June 2021. In 
A O 

paragraph 10 of the affidavit deponed that the order to roe the 
X

dispute exparte was given on 29th March 2021 which ^as never set for 
mediation. In the affidavit in support of the appi^tidn, the deponent

raised five grounds namely: - ■ „ (Ks
1. That the arbitrator erred in daw ancjjgct by disregarding the entire 

evidence of the applicant as reasons for non- appearance.

2. That the arbitrator erred in, law and'fact by entertaining the respondent's 

case and allowing^the^case to continue exparte on dates that were 

not set by thetcommission.
3. That arbitrator^er^dn^aw and fact by entertaining the case ex-parte 

withoutnoticeMf that intention to the applicant.

4. That the^ arbitrator erred in law and fact by rendering the Judgment (sic) 
(fdn"M^date which was not set for judgment(sic).

<^5. Tha&tbe arbitrator erred in law and fact by holding that the respondent 

x^/was unfairly terminated.

Respondent did not file a counter affidavit because applicant did 

not bother to serve her until on the date of hearing. Respondent was 

served by the application while in court on the date of hearing. 

Respondent submitted that any prayer to file a counter affidavit will 
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delay execution application she filed before the court because the said 

execution application cannot proceed due to this application. She 

therefore prayed that the application should proceed for hearing.

Arguing the 1st ground of application, Ms. Arcard, counsel for the 

applicant submitted that, evidence for non-appearance^was^not 

considered by the arbitrator. Counsel submitted that, onTSl^MaccTi 2021 

and 29th May 2021, she was sick and that, she was-exerripted from duty 
z^xx .

(ED) for 7 days for each occasion and further\that/on 14th April 2021 

she was attending TLS annual general meetingMn Arusha. When asked 
by the court, as to whether, ztRere^^ paragraph in her affidavit 

showing that after expiry of the^ED^issued on 31st March 2021, she

made follow up at CMA/xshexreadily conceded that there is none. The 

same applies to thexED^issued on 29th May 2021. Counsel for the 
((

applicant <concededitnat, at CMA, Faith Kiwanga, advocate, also was 

appearing'on behalf of the applicant and that there is no paragraph in 
X O*

heraffidavit explaining what prevented the said Faith Kiwanga advocate 

from appearing on behalf of the applicant.

On the 2nd and 3rd grounds of revision, counsel for the applicant 

submitted that, an order to hear the dispute exparte was issued on the 
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date the matter was not scheduled. Counsel went on that; applicant was 

not served with notice showing that the dispute will be heard exparte.

On the 4th ground, counsel for the applicant submitted that the 

said exparte award was issued on the date different to the one 

scheduled. Counsel for the applicant concluded by playing ^the 

application be allowed.

On her party, respondent, just informed ^t^^urt that she is 

leaving everything to the court to decide.

I have carefully examined the Gl^wcofd and find that, at CMA, 

respondent was being represented by Joachim Joliga, the personal 
. "O'

representative while the .applicant was being represented by two 

advocates namely Assete^rcard and Faith Kiwanga, and Ngune Abdul, 

the personal repr^seh^ative. CMA record shows that when the matter 

was called^^^^lth February 2021, respondent and her personal 

represented^ appeared, but neither the applicant, his advocates nor his 

personal^epresentative appeared. When it was called on 24th February

2021, both Joriga, Personal representative of the applicant and Ngune

Abdul personal representative of the applicant appeared, as a result, the 

matter was adjourned to 3rd March 2021. On 3rd March 2021, both Joriga 

and Ngune Abdul appeared, but the matter was adjourned to 18th March 
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2021 at 7:00hrs. The record is silent as to why the matter was 

adjourned. On 18th March 2021, Joriga, the personal representative of 

the respondent on one hand, and Assela Arcard and Faith Kiwanga, 

advocates on the other hand appeared for the applicant. On this day, 

the matter was not heard, but it was adjourned to 31st March 2021 at 
# O

09:00hrs. The record is also silent as to the reasons^oj^^joumment. 

On 31st March 2021, Mr. Joriga, personal representative for the 

respondent appeared, but neither the applicant*himself, his advocates 

nor personal representative showed up. <Ehgnatter was adjourned to 
14th April 2021 at 10:00hrs. On=> 14^^ril 2021, neither applicant's 

advocate nor personal representative/^ppeared, as a result, Joriga, the 

personal representative of'the respondent, prayed to proceed exparte. 
The arbitrator ordereSi^^exparte hearing will be on 29th April 2021. 

On 29th April 202i^tf^dispute was heard exparte and an exparte award

x^Ater the said exparte award was issued, applicant filed an 

application to set aside the said exparte award. The notice of application 

was supported by an affidavit of Assela K. Arcard, advocate. I should 

point that the said affidavit is similar to the one the said the Assela K. 

Arcard, counsel for the applicant has filed in support of this application.
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At CMA, respondent filed a notice of opposition and a counter affidavit. 

When the matter was called on 14th July 2021, Assela Arcard, advocate 

and Godfrey Tossi, a legal officer, appeared for the applicant while the 

respondent was represented by Joriga, her personal representative. The 

matter was adjourned for hearing on 30th July 2021 at 10:00hrs. On 29th

July 2021, Assela Arcard, advocate for the applicant^rote and^sent a 

notice of absence to CMA that she will be unable attend hearing 
because she lost her close relative. The recor^^notfclear as to what 

transpired on 30th July 2021 as it is silent^^^reafter the record shows 

that, the application to set aside.exparte'iward was heard on 9th August

2021 in presence of Assela Arcard// counsel for the applicant and 

Joachim Joriga, the personal representative for the respondent and a 

ruling thereof was set^o^berdelivered on 27th August 2021. The record is 

further that, the^ruling, the subject of this application, was delivered on 

31  ̂Aug uOo21 and that, it was collected by Mr. Joachim Joriga, the 

personal representative of the respondent on the same date, while 

Godfrey Tossi for the applicant collected it on 6th September 2021. As 

pointed hereinabove, this application was filed on 28th October 2021.
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From the foregoing fads, the court asked counsel for the applicant 

as to whether the application was filed within the prescribed time or not. 

Responding to that issue, Ms. Arcard, counsel for the applicant 

submitted that the application was filed within time. Counsel for the 

applicant submitted that the application was filed on 25th Odober 2021 

as evidenced by the e-filing printout. Counsel for the applicant subfnitted 
further that, the award was served to the applicant o^>17^September 

2021 by Joachim Joriga, the personal represental^of the respondent.

Counsel for the applicant submitted also^that, days started to run 

against the applicant from the date tfne'eiward was served to him. She 

concluded that counting from the^te^of services of the award i.e., 17th 
September 2021, to the^^te of filing i.e., 25th Odober 2021, the 

application is within time^When she was asked by the court as whether; 
she knows Geofr^^ossi; counsel for the applicant admitted that the

said Geofreyvossi is a legal officer in her chambers. When she was 

shown^a^copy of the award that is in the CMA record, Ms. Arcard, 

conceded that the signature thereon belongs to the said Geofrey Tossi, 

her legal officer. Ms. Faith Kiwanga also counsel for the applicant, joined 

hands of Ms. Arcard, advocate by submiting that the application was 

filed within time because applicant was served with the award on 17th 

September 2021 by Joachim Joriga.
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The issue is whether the application was filed within the time 

prescribed under the law or not. As pointed out hereinabove, the record 

is clear that the ruling that is a subject of this application was ready for 

collection and was collected by the personal representative of the 

respondent on 31st August 2021, but the applicant collected it on 6th 
/> <^\\ o 

September 2021 and filed this application on 28th October 2021? The

CMA record shows that the said award was collected on 6th

September 2021 by Geofrey Tossi, therflegaj^officer in the 

chambers of counsel for the applicant. Tfikargument that the said 

award was served to the applicanfcbyuoliga, the personal representative 

ftof the respondent is not correctft/is evident that the award was 

collected by Godfrey Toss$^e legal officer in the chambers of counsel 

for the applicant. It was^egually therefore, collected by counsels for the 

applicant because>the>said Godfrey Tossi was sent by counsels for the 
Vrv

applicant.- Asxit>was collected by his counsels, applicant cannot say that 

th&awardiwas served to him on 17th September 2021

From the date the respondent collected the said ruling to the date 

the applicant filed this application, it is 58 days. From the date the said 

Geofrey Tossi, the legal officer in the chambers of counsel for the 

applicant collected the said ruling i.e., 6th September 2021 to the date of 
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filing this application i.e., 25th October 2021 is 49 days. Section 91(l)(a) 

of the Employment and Labour Relations Act [Cap. 366 R. E. 2019] 

provides that an application for revision should be filed within six weeks 

i.e., 42 days from the date of the award. I am mindful that, days start to 

run from the date the award was served to the applicant as correctly 

submitted by counsel for the applicant. Since the CMAj;ecor^snows that 

Geofrey Tossi, the legal officer in the chambers of^counsel for the 

applicant collected the award on 6th September" 2021? days started to 

run against the applicant on this date. Assented out hereinabove, the 

application was filed 49 days afters th^sai^ Geofrey Tossi has collected 
the award. It was therefore filet^out of/time.

Assela Arcard and^Faith^Kiwanga, learned advocates and one Ngune 
o

Abdul, thex^rs^abrepresentative of the applicant. In the affidavit in 

support^6Pthissapplication and in support of the application filed at CMA 

se^king^ set aside the exparte award, nothing was stated as to what 

prevented the said Faith Kiwanga, Advocate and Ngune Abdul, the 

personal representative from appearing at the time the said Assela

Arcard, learned counsel was indisposed. More so, no information was 

sent to CMA by the said Assela Arcard to the effect that she was 
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indisposed prior to issuance of the order of hearing the dispute exparte 

and the award thereof. The only notice of absence that was sent to CMA 

by the said Assela Arcard, learned counsel, relates to the hearing of the 

application to set aside the exparte award on 30th July 2021 as she lost 

her close relative. In my view, there was no good cause for non

appearance of the applicant at CMA. I therefore hold^at the arbitrator 

was justified to dismiss the application to set aside the exparte award 

that was filed by the applicant.

That said and done, this application^stan^to be dismissed for two 

reasons namely, (i) for being time'barre^and (ii) for lack of merit.

Dated at Dar es salaam, th^2"^March 2022.

B.E.K. Mganga
JUDGE
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