








2. That the honourable arbitrator’s decision is not supported by evidence on
record.

3. That the arbitrator raised suo moto during writing of the award an issue
of negligence of the advocate and proceeded to decide without hearing
the parties.

Respondent filed both the notice of opposition and a counter
affidavit opposing the application. In the counter affidavivt/’r\espondent

N

stated that in granting the application for restoratien “of_thedispute,

N

arbitrator judiciously exercised discretionary powers. Y

By consent of the parties, the app[icaﬁtf?%was disposed by way of

written submissions.

In his written submissions\i\n support of the application, Mr. Makaki
Masatu, learned counse@ the applicant, arguing the 1% ground
submitted that resporg\sjgn\t did not show sufficient cause for non-
appearance on 2®bruary 2020, the date on which the dispute was
dismissed. Go\Ll_r;;el for the applicant cited the case of Mary Daniel v.
Nétionalg-iousing Corporation, Civil Application No. 505 of
2016,°CAT (unreported) to support his argument that respondent was
supposed to show sufficient cause for non-appearance. Counsel for the
applicant submitted that traffic jam was not a good cause for non-

appearance.
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for want of prosecution. The said affidavit was sworn by Mr. Frank
Chacha, who incidentally is the same counsel who filed written
submissions in this application opposing the application by the applicant.
Submission made on behalf of the respondent that counsel was
negligent is admission by the said Frank Chacha, advocate that he did
not discharge properly his duties as an advocate of th;\/r\’éspori\d/}ntg In
other words, counsel himself admit to be negligent, wh%j,n my view,
may amount to professional misconduct. I am ﬁ:g\tfs re whether, counsel
knows the effect of that submission in relatiggi\tg professional conducts .

as an advocate and the duty he owes~=&h_is client especially when his

client will opt to take an actio@st/him. But for now, I will not go

further. &
N\

Apart from the%@oi‘ng, I agree with both Mr. Masatu counsel for
the applice{\ft»and\\:Mr. Chacha, counsel for the respondent that in
dispensgti'on ofgtistice, the court can swo moto raise an issue that is key
fo&\de\t:e}mination of the dispute. I am in further agreement with Mr.
Masatu counsel for the applicant that in raising the issue suo moto, the
court has to afford parties right to be heard. This is the position taken
by the Court of Appeal in the case of Margwe Erro and 2 others v.

Moshi Mohalulu, Civil Appeal No. 111 of 2014 (unreported), Scan-
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