IN THE HIGH COURT OF TANZANIA
LABOUR DIVISION
AT DAR ES SALAAM

REVISION NO. 245 OF 2020
(Arising from Labour Dispute No. CMA/DSM/ILA/R.982/16/1011)

BETWEEN

ARYEL GLASER PEDIATRIC AIDS HEALTH CARE

INITIATIVE (AGPAHI)..uvuiemscssusmssssssssssssssssnsnnssssassssseass .......;:APPLICANT
VERSUS . G W

AMOS HAKI NSHEHA....ec0usersmsmsmmsessssssssansusassnsssasansnses E%Esﬁﬁ%umsm

JOHN BUSUNGU. vvsvessssssensnsssssssssssssmsssssessesssnBiieees 2V2 RESPONDENT

NAOMI NYITAMBE Q‘*"% X%@m RESPONDENT

The responients‘%xn §th|s application were employed by the

‘W

appllcant%ﬁfz?’é; Zdates to work on fixed term contract intended

tog ast up tere29 ’h%*September 2016. While the first respondent (Amos

Haki Nsheha)' was employed from 30" October 2014 to 29%
September 2016, the second respondent (John Busungu) was
employed from 30t September 2014 to 29t September 2016 and the
third respondent (Naomi Nyitambe) was employed from 26% April

2015 to 29 September 2016.



On 4% August, 2016 the applicant served all the respondents
with one month notice sent to them through email indicating the
applicant’s intention of not renewing their respective contracts upon
expiration of their fixed term contract on 29 September, 2016. The
respondents were aggrieved by the termination of their contract of
employment and lodged their complaints before C@’ﬁ issign for
Mediation and Arbitration (hereinafter referr a t @%A)\%ﬁerring
that, termination of their contract of emplo) _M

\%
%%their contracts of

~Was unfair as they
&

had reasonable expectation of renewal%

employment. The respondentgig”‘é“olai;:éé registered by the CMA
X % f:
as Labour Dispute No. CMADSWLI}LWA/?R.%Z/ 16/1011.

A Y

After hearing the evidence from both sides, Hon. Ng'washi, Y,

P,
the trial, Arbitrator *

found termination of employment of the

T N R
respondents ‘Was both substantively and procedurally unfair and on

. AP
sum of USD 297,900 being compensation for salaries of contract of

St%@%z%g‘, he ordered the applicant to pay the respondents the
two years the respondents were expecting would have been renewed
plus one month salary for each respondent in lieu of notice. As the
applicant was dissatisfied by the award of the CMA, they filed the

application at hand in this court.



The applicant is beseeching the court to call and examine the
proceedings and award issued by the CMA so as to satisfy itself as to
the correctness and rationality of the finding of the CMA. The
applicant is also urging the court to revise, quash and set aside the
proceedings and findings in the award issued by the CMA. The
application is supported by the affidavit sworn bgsfékelg%{ﬂwalgusa,
an Executive Director of the applicant and it waj\;éb%z‘d by the
counter affidavit sworn by Deusidedit Dfé‘niékél%deleke Luteja,
advocate for the respondent. The legak: .iss;ues: Which the applicant is

N b

; N, @
urging the court to use to reVise the pr?)ceedmgs and award of the

4 ofy the affidavit supporting the

CMA are listed at paragraph?

application and they aré’%;sgég as follows:-

T

a. Whether jFasSproper for the trial arbitrator to make
SL%Q\{? ffne/)'ng and declare existence of reasonable
%peﬁaqggg. of renewal of the fixed term of employment

&,
g

R

l@@* 297,900 even after the proof of service of 28 days’
notice from employer regarding its intention of non-

con\,@gts of respondents and ordered employer to pay

3

renewal of the employment contracts of respondents.

b. Whether it was in law valid for the trial arbitrator to
ignore the guidance in Rule 4 (5) of the Employment and
Labour Relations (Code of Good practice) GN. 42 in
ordering employer to firstly discharge the burden of proof

3



in a case that demanded proof of existence of reasonable
expectation of renewal of fixed term of contract by
employee.

c. Whether the trial arbitrator properly guided by refevant
provisions of law in admitting all disputed evidence.

d. Whether the trial arbitrator properly evaluated the
evidence presented before her in deciding the matter in
favour of the respondents. YR

While the applicant was represented in pplication by Kariwa

& Co. Advocates, the respondents were%;

ggre%}end By Ndurumah
Keya Majembe, Advocates. 'IZQe cotfr?s‘“’q%iar*ﬁhe parties prayed and

allowed to argue the appllcatlon byay of written submissions. I

commend both sides for co%plymg with the time frame given to them
by the court to file .th%ir%w?i'@gen‘ submission in the court.

:¢ "lﬁ:
g%’}c?)“unsel::f\"o‘r-'t e applicant prayed to adopt the affidavit
>

supportlng th‘a lication and started with the fourth issue which
S |

states "W _(etr the trial arbitrator properly evaluated the evidence

presented before the CMA in deciding the matter in favour of the
respondents. The counsel for the applicant stated that, the Arbitrator
misdirected herself by holding that the termination was unfair as the

employer never issued 28 days’ notice of termination of the



respondents’ employment contracts as required by paragraph 18.1

and 19.1 of their employment agreements.

The counsel for the applicant stated that, the applicant disagreed
with the finding of the Arbitrator as the requirement of 28 days’
notice is not applicable in the respondents’ employmentlggreements
because the period of their fixed term agreemegfi% e)%cfe%. To

support his submission, he referred the courti{esthe casésof I. O. T.

TR
(Travelling Bags) V. Thomas Soko & Others;ziabour Revision

No. 131 of 2015 where it was stateq@thﬁ%%xthe,%mc;tice of informing the
i N

employees their fixed term e%ntracf

;_Eo,ﬂuld have not been renewed

was not a notice of terglihatiofi'*@f@fheir contracts but a notice of
informing them their contractiwould have not been renewed as their

contract uld hrrriirfated automatically after the expiration of

R, LT

He __ar' that an employment contract may be terminated by
either Slde giving the other side one month notice. He contended
that, though the 28 days’ notice was not mandatory in the instant
case but the applicant did go far out of her legitimate way by

notifying all the respondents about their intention of not renewing

their respective contracts upon its expiration on 29% September,
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2016. He argued that, the said notice was communicated to the
respondent on 4% August, 2016 and the respondents acknowledged
in the evidence they adduced before the CMA to have received the

email relating to the said notice.

The applicant’s counsel argued that, although the respondents

acknowledged in their evidence to have recelvedfthe sa|d nottce but

72

the Arbitrator was of the opinion that the notlce&were notxacceptable

X

as they were issued by way of email and not':y \y;of letters as per

He submitted that, in a fixed term contract of employment a

clause in the contract signed by the parties by itseif is a formal notice
advising the parties about their final working date. He argued that
the respondents were required to abide with the terms of their

contract of employment which contained a specific recital which strict

6



them from rely on speculative notions including the legal presumption
of renewal of the contract. He referred the court to recital 22 (3) and
(4) of their employment contracts which alerted the respondents that,
no reasonable expectation of new contract unless parties agreed and
signed the same. He also referred the court to Rule 4 (5) of the GN.

No. 42 of 2007 which states a fixed term contract offgmployment

o

terminate automatically when the agreed period expires:

He argued in relation to the second 1‘é%a| iSstie raised in the
affidavit of the applicant that, the Al:;ikﬁ'@earred in law and fact
when she ordered the app[ié&lmt (em‘%gyeri to prove existence of
reasonable expectation gf néﬁ"" edntract of employment of the

respondents. He argg%%ﬁ%tﬂt;;; on 22" March, 2017 the Arbitrator

£ B _
framed t, is_e"‘é, for{determination in the matter and ordered the
respondents *es srt"[\aroving their case. However, when the matter
o TANE
camg, for h;gg}ging on 171 May, 2017 the Arbitrator overturned its

previous ‘er and ordered the applicant to start proving existence of

reasonable expectation of renewal of the respondents’ contract of

employment.

He argued that, the turnaround of the proceedings amounted to

a miscarriage of justice and added the Arbitrator was functus officio
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and had no power to reverse her previous order. He referred the
court to Rule 4 (5) of GN. No. 42 of 2007 and stated that it makes
clear that if employee alleges reasonable expectation of renewal of
his contract the burden to prove the said allegation lies on the
employee, He submitted that, the Arbitrator failed to properly guide
herself on the correct importation of the cited rglé@anﬁ%\’shiﬂeg the

o

burden to the employer.

FoN g ‘\‘*
He argued that, in a situation like that, thg? empleyer cannot enter

into the minds of the employees andtablsh factors which make

them to believe existence ofi'l__ reason bJeg;expectatlon of renewal of

ff;?ued further that, it is a general

He«

their contracts of employment
rule that when the,l%fah Gourt realize any defect in a court's

G,

proceedings, the ;remedy available is to remit the matter back for

retrial de 0 to"cure'the procedural irregularities noted. To support

,nov

'\
hl§\ar ume%t}he referred the court to the case of Fataheli Manji V.

R, [196‘i|5EA 344 where it was stated under what circumstances

retrial of a case may be ordered.

The counsel for the applicant argued in relation to the third legal
issues raised in the affidavit of the applicant which asks whether the

trial Arbitrator properly guided by relevant provision of the law in
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admitting all disputed evidence. He argued that, the respondents
tendered 23 exhibits and all of them were admitted only because
they were listed as annexures served to the applicant. He cited
exhibit H14 which he said was prepared after the termination of the
employment of the respondent and it does not show the maker,

addressee, and it bears neither stamp nor signatqgoﬁqffﬁ*"\e apggcant

but it was admitted in the case as an exhibit.

>
He argued that, the said problem exter"i"B%d tokeghibit H17 which

was admitted in the case wnthout follo%‘mg the conditions stipulated

N

under section 18 of the Electronlc a‘rlggctlon Act, 2015. At the end

the counsel for the appll,%% nt pra?eé?the court to -quash the award

%\\,

issued by the CMA, and cLecIare the respondents were fairly

there was, no resonable expectation for the renewal of their
B <(Tg‘-’i
o@ployment as it was not proved by the respondents.

In hireply, the counsel for the Respondents prayed to adopt
the whole of his counter affidavit as part of his submission. The
counsel for the respondents stated that, he will move the court by
demonstrating that, firstly; the respondents managed to establish by

evidence the objective basis as sufficient reasons or grounds for the

9



Arbitrator to invoke the doctrine of reasonable expectation of renewal
of their contract, secondly; it is an established principle in our labour
law that the employer has the burden to prove termination was fair,
thirdly; there was no illegalities on the part of the Arbitrator in the
admission of exhibits and fourthly, the requirement of 28 days’ notice
in fixed term contract does not vitiate the invoca’gio“ﬁ of‘the dogtrine

of reasonable expectation of renewal of the contracts "b%esﬁbndents

A

and the Arbitrator cannot be faulted in the prée séht

AN\

age.
. QBN .
He decided to argue the first and, fourthxlegal issues raised by

C
:;&

7 L/
the applicant jointly and arg&gd the<restiof the grounds separately.
He stated in relation to thggs}%ndéggurth issues that, section 36 (a)

(iii) of the Employme and<\;]_abour Relations Act No. 6 of 2004
. {% el -
(hereinar will be referfed as the ELRA) read together with rule 4

(4) of the,GNsNOY

ble expectation for renewal of a fixed term contract of

ﬁyof 2007 provides for the circumstances upon

wI%’éla rs
employmen't may arises. He submitted that, reasonable expectation
for renewal of a fixed term contract may arise where there is a fixed
term contract and where there is a reasonable expectation of renewal

of the contract by an employee.

10



The counsel for the respondent argued that, the respondent
tendered exhibits H1, H2, H3, H10, H11 and H16 which were
admitted in the case to prove the respondents’ previous and last
employment agreements with the applicant which were renewed time
after time. He stated the said evidence were not challenged. He went

on stating that, the respondents’ credentials were g‘sk‘g’éd *tf)g%\solicigbfor a

new project for five years which was awarded by the Centre for

B

Decease Control and Prevention (CDC) as a;apea\rg%?gc_;;s in exhibit H14

resolved that those wk ose‘é credentials were used to bid for the new

W

project inc udlng 'the respondents would be included in the new

pr%ect He%gé mitted that, the involvement of the respondents in the

bid for‘%th(? new project for the CDC which was awarded to the

applicant, sufficiently established the basis upon which the
respondents could have higher their expectation of renewal of their
contract of employment in the form of undertakings made by the

applicant.

11



He argued that there was much compelling undertaking on the
part of the first respondent (Amos Haki Nsheha) by the applicant
through a letter dated 1%t May, 2015 admitted in the case as exhibit
H13. He stated the said undertaking is in consonance with Rule 4 (5)
of the GN. No. 42 of 2007. He went on submitting that, the applicant
has not disputed the previous renewal of the reg‘é"ndé%?'\ts’ coptract
on similar term basis given the nature the\lgépondents

employment.

¥ 7

He argued further that, the respor%’ents ‘expectation of renewal
o Oy, wyy
of their contracts was very mﬁgh put*a\[iyﬁg}by the applicant’s failure to

issue a 28 days' notice to,the ré'épen‘dents as per the requirement of

clause 19.1 or their, cb‘ntg:get. He stated the said clause clearly

provides for the man

party w.o,'s_ to exercise the right which is by letter. He
su%}n tt *

a 28 days’ notice to the respondents as it was not issued in
compliance with the requirement of clause 19.1 of the contracts. He

stated that, use of the respondents’ credentials, skills to secure the

new project was supporting the conclusion that, the respondent had

12



reasonable expectation of renewal of their contract basing on the

undertaking of renewal as provided in their employment agreements.

He distinguished the case of I. O. T. Traveling Bags (supra)
with the present matter by stating that, in the cited case the notice

was issued two days before expiration of the contract and notice was

found properly issued basing on the cwcumstances*'ef the case While
in the present case, there is a clear clause fqnpthe cdntr;acts of the
parties which requires the applicant to |ssu§;%8 days’ notice in the
case of termination of the contracts an{g}th Jald notice to be issued

—._f .d;\“_,j

in the prescribed manner. He'g§ubm|ﬂwat, the purported notice in

the present case was issuéd cohtrla'ﬁs’;; to the mandatory provision of
5
O\
the agreements hence‘t%:é‘rgﬁg Was no notice issued to the respondents

[, g
by the ap, ‘.Ilcant Q-

He g@%gﬁtgﬁgdf‘ that, they are refuting the invitation by the

B
coun‘sel‘ ffhe applicant that clause 22 (3) and (4) of the

responden’ contract constitutes a waiver on the applicability of the
doctrine of reasonable expectation of renewal of the contract. He said
the law is very clear on the conditions to be applied in applying the
said doctrine. He submitted that, by involving the respondents in the

initial stages of procuring the project in CDC and by letters dully

13



confirmed that there was an intention on the part of the applicant to
renew the respondents’ employment agreements to the intended
project, it established a reasonable expectation of renewal of the

respondents’ employment agreements.

He argued in relation to the second issue that, it is a trite law

)

hfair termination of

N O

an employment by the employer, the employer has a?duty under

A
section 39 of the ELRA to prove that f;éﬂﬁng‘inatloﬁ was fair. The

that in any proceedings concerning the claim of

counsel for the respondents subg;itté%“ﬁ_thé@ as the respondents

claimed for unfair terminationjof thél@&nj‘ployment in the CMA Form
No. 1 the duty was on the@pp!icantétb prove termination was fair and
‘“5

not unfair. He cited 'ig%%hmission Rule 24 (3) of GN. No. 42 of
2007 and,states 'i%ﬁdeséfor two options. He stated that, the first
ﬁ%ém"% Iy &E‘A}

option isthat, ayparty who makes opening statement ought to

pr§‘§ent hi%aggse first and secondly, if the dispute is hinged on

allegatiénf"‘"bf unfair termination the employer is required to start

adducing its evidence.

He referred the court to the case of CSI Electrical Limited V.
Sadick Devid Mponda, Revision No. 904 of 2019, HCLD at DSM

(unreported) where the court was faced with the similar issue. He

14



argued that, though the reason for termination of the respondents’
contract was not purely on termination perse, but under the
circumstances of the present matter the root of the dispute was
termination. He submitted that, under that circumstance there is no
illegality committed by the Arbitrator in its ruling which ordered the
applicant to start adducing evidence before the C@?Aﬁé theggfore

refuted the invitation of the counsel for the applicéht_%garéﬁﬁg the
Yo o)

court to order retrial of the matter.

The counsel for the responde .\_tuLbrrﬁf:ted in relation to the

third issue that, on admlttmgggj'ublts%mjourt, three conditions must

A\

be established that is to,”g{ay relévahce of evidence, authenticity or

%«\ é';’:r
credibility of evidence “anda@gdmpetence of evidence. He argued that,

the stated positiorj ofthe*law can be seeing in the case of Arusha

. JE%.%%’ o .:

City Cqugl.,gnd5 Another, V. MS/ (T) Limited, High Court of
- A\ % oy

Tanzania (Qgg;\es Salaam District Registry) at Dar es Salaam, Civil
Case Néf&"is of 2018, also cited the case of DPP V. Mirzai
Pirbakhshi @ Hadji & 3 others Court of Appeal of Tanzania at Dar
es Salaam in Criminal Appeal No. 493 of 2016 where it was stated

that, when the evidence is original, relevant and the person sought to

15



tender the same has knowledge on the exhibits is sufficient to make

the evidence admissible in court.

He submitted that, if the counsel of the applicant is challenging
originality of the documents admitted in the case as exhibits the right
time to challenge the same was during cross examinatiqn. He went
on submitting that, as there is no proof that the a‘p'pﬂi,_car;t Was_ _@nied

R, W

the chance to challenge the documents threit;lsgh cross<examination

PN .
the said argument must fail. At the eﬁ\é} the=counsel for the

After going through‘_ th“%rlval submission from the counsel for the

parties, tﬁ"e%ﬁrt‘%a%s\wf;gund the centre of dispute in this application is

whether. thgy%éas reasonable expectation for renewal of the

: ~f§mployment agreements. In determining the said issue,
the couill be guided by the legal issues raised by the applicant
and argued in the submission filed in this court by the counsel for the
parties. I will start with the second issue, then I will proceed to deal
with the first and fourth issues jointly and thereafter I will deal with

the third issue and lastly will be the reliefs’ parties are entitled.

16



Starting with the second issue the court has found it states
whether the Arbitrator ignored guidance provided under Rule 4 (5) of
the GN. No. 42 of 2007 in ordering the applicant to start adducing
evidence to prove existence of reasonable expectation of renewal of
the fixed term contracts of the respondents. The court has found the

cited provision of the law states clearly that%ﬁher’é@; xederm

contract is not renewed and the employee c!aims"ﬁg%reéisonable

expectation of renewal of the employment,a;@rment the employee

a&‘qu‘e_ctive basis for the

is required to demonstrate there is

expectation such as previousgfgﬁea,l h émployer’s undertaking to

renew.
&

applicanthathé{ ATr% ‘g_t‘r misguided by ordering the applicant to

.‘:‘ ."a— A ;,g;
start adduhcin'gxgvu;:!_ence in the matter and find that, although it is

i

0

expe@"ﬁ of renewal of their contracts and the Arbitrator ordered
the applicant to start adducing evidence in the matter but there is
nothing showing the Arbitrator ignored the guidance provided in the

above cited provision of the law.

17



The court has arrived to the above view after seeing that, the
cited provision of the law does not state in demonstrating reasonable
expectation of renewal of a fixed term contract of employment an
employee is required to start adducing his or her evidence in a case.
The issue as to who is required to start adducing evidence in a case
as rightly argued by the counsel for the respondeglf“s' isﬁ?éyern%d by

Rule 24 (3) of the GN. No 67 of 2007 which stes as fbllg\gs}?

"The first person to make an ope /ﬁ s%ment shall
present his case first throughout. the. proceeaﬁngs If the
parties do not agree about wf o‘*‘sha[/ stan‘ the Arbitrator
shall be required to makef-?j'u//ngwls regard.

Provided that, in a dispute‘,,_; over an alleged unfair
termination of emploéf/ment thé.emp/oyer will be reguired to
start as it has to?provezghat the termination was fair.”

Q

The Wo diﬁ‘g &_Iefl,_&ge above quoted provision of the law is very

as to who is required to start adducing the evidence before the CMA.
Since the issue as to who was supposed to start adducing evidence
was raised by the parties as they failed to agree as to who was

required to start adducing the evidence the Arbitrator was right under

18



the above quoted provision of the law to make a ruling as to who was

supposed to start to adduce their evidence.

The court has also found that, the Arbitrator was right in finding
the applicant was required to start adducing its evidence because the

claims of the respondent was hinged on unfair termination of their

contracts of employment. That is because the abo"ei uotédbgowswn

of the law read together with section 39 of ‘the ELRA states clearly

that in a claim of unfair termination of e ﬁ%%n;;htﬁ“@f an employee,

the employer is required to smn%%d@g evidence to prove

termination of employment of an emgl{gyee was both substantively

Meca el ‘\'

and procedurally fair.

m;consel for the applicant that, it would
have not%beenzeasy For the applicant to read the minds of the

respondgﬁf“é;}

The argument,b %\the'i«

Wh%s;\‘fs’:ere alleging they had reasonable expectation of

v
5 Y
re%of théir contracts has been found by the court has no merit.

The cou has come to the stated finding after seeing the applicant
was not required to read the minds of the respondents but to prove
whether the respondents were terminated from their employment or
not and if were terminated termination was both substantively and

procedurally fair.

19



Therefore, although it is true that Rule 4 (5) of the GN. No. 42 of
2007 states the employee who is claiming reasonable expectation of
renewal of his or her fixed term contract of employment is required to
demonstrate that, there was an objective basis for the said
expectation but that does not mean the employee must be required

to start adducing evidence to establish the said clalm To t e vigw of

this court the claimed expectation is requ1red to be“sgtglngi in the

evidence adduced by the employee notwﬁhstan%g the employee

depends on whagh@ihgﬁélaimed and where the claim is on unfair

termmatlo the burden-is on employer.

"The c@;:;tas considered another argument raised by the
counsel f’é”f? the applicant that, as the Arbitrator had already framed
the issue and decided who was to start to adduce the evidence, he
was functus officio to overturn its earlier decision and ordered the
applicant to start adducing its evidence but failed to see any merit in

the said argument. The court has come to the stated finding after

20



seeing that, although it is true that the Arbitrator had already ordered
the respondents to start adducing their evidence but that decision
could have not rendered the Arbitrator functus officio to vacate his
previous order, which was made without complying with the
requirement of the law as to who was required to start adducing

evidence in a claim of unfair termination.

& Ry

a result he erred in declarlng there was “Q, reasonable expectation of

renewal of the respondents{‘_,f‘ xed t‘erm" contracts of employment,

while there was proof of i§suanééf€0fé‘28 days’ notice of non-renewal

NN

of the contracts of emplo })%

: 0 pay the respondents the sum of USD

t of the respondents and also erred in

, fc}é‘ﬁrt has found the provision of the law governing
expect:ﬁ of renewal of fixed term contract of employment is
section 36 (a) (iii) of the ELRA which states that, termination of
employment includes failure to renew a fixed term contract on the

same or similar terms if there was a reasonable expectation of renew.

The above provision of the law is required to be read together with

21



Rule 4 of the GN. No. 42 of 2007 which deals with termination of

employment by agreement.

While being guided by what is provided in the above cited
provision of the law the court has found the argument by the counsel
for the applicant in the present application that, the Arbitrator

A

misdirected himself in finding the fixed term contriaé}és of ergg]fgyment

of the respondents were unfairly terminated as.hey were;not served
with 28 days’ notice as provided under regﬁ‘g%g 18%¢and 19.1 of the
parties’ contracts of employment. T}he%@has found it is true as

argued by the counsel for thé _:_applicarwat, the Arbitrator stated at
& 1}
page 24 of the impugngd awafda{ﬁat the respondents were not

issued with notices at al']"%,gﬁ"tine notices issued to them were issued

e

S

by way of email é%t By letter as provided under clause 19 of the

AN N

arties’ employment agreements.
‘-\ %’ iy .

AN

The co’iaf has found that, as rightly argued by the counsel for

the appli;a-nt the cited recitals does not relate to the renewal or non-
renewal of the contracts of employment of the respondents but
relates to the termination of agreements which are in existence. The
court has found the recital in the agreements that relate to the

renewal or non-renewal of the agreement is recital 1.2 which states

22



the contracts of the respondents might have been renewed on similar
or different terms at the mutual consent of both parties. Therefore,
the finding by the Arbitrator that the respondents were not issued
with 28 days’ notice provided under recitals 18 and 19 of the
employment agreements of the parties was arrived erroneously as

there was no such a requirement in the parties ag;gments. &

To the view of this court and as rightly argued by ‘;counsel for
the applicant even the notice of no%r%ewal wof the parties’

employment agreements |ssued to th

,%spondents by way of email
was issued out of courtesy asgl:here as. no such a requirement in the
employment agreements,{f tr?éﬂparties. The court has found as

N
stated in the case oﬁ%I O; 55 «(Travelling Bags) (supra) the notice

respondents 'wpioyment agreements and not the notice for
ter;%rﬁ atlon‘;;&thelr employment agreements. The court has also
found tha%igsue of termination of a fixed term contract of employment
as provided under Rule 4 (1) of the GN. No. 42 of 2007 is governed
by the parties’ agreement itself. In addition to that Rule 4 (2) of the

GN. No. 42 of 2007 states clearly that a fixed term contract shall

23



terminate automatically when the agreed period expires, unless the

contract provided otherwise.

The court has found clause 1.2 of the contracts entered by the
parties in the present matter shows that, the parties’ agreement
would have ended on 29" September, 2016. AIthough the said clause
states the agreements might have been extendedfby mut e:)fﬁ‘sent
of the parties but there was no mutual consentfmadﬁﬁkthe parties.
That being the position of the matter, th% court?has found the
Arbitrator erred in finding the respondfgﬁ%ere not issued with 28
days’ notice provided under reétals 81 and 19.1 of the respondents’

N

employment agreements‘as the sald}}notlce was inapplicable in the

circumstances of the = atter. atzhand.

Havifg agnved%he above finding, the next issue to determine

here is ;fwheth\ermthe Arbitrator erred in declaring there was a

reasonableexpectatlon of renewal of the respondents’ fixed term

contractsof employment. The court has found that as stated earlier
in this judgment, reasonable expectation of renewal of a fixed term
contract of employment as provided under section 36 (a) (iii) of the
ELRA read together with Rule 4 (5) of the GN. No. 42 of 2007 is

looked into the previous renewals of the employment contract and
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employer’s undertaking to renew the contract. The issue here is
whether the respondents managed to demonstrate the stated

requirements.

The court has found that, as rightly argued by the counsel for

the respondents there is no dispute that there were p})zl:?\\;fious fixed
Vs
term contracts of employment of the respogdents wi?r{g’f[};{"were

renewed by the applicant. The stated finding:of: the couEt is getting

support from the proceedings of the. CQGMA Which shows the

respondents stated in their testimonies%ﬁa@eir previous fixed term

contracts were renewed timél after :tl They also supported their
testimony with their pre\ggus c%‘nacts which were admitted in the

case as exhibits H1, H%ﬁ,ﬂio, H11 and H16.

The @ci@urte?;hxals, found that, though there was no mutual
consent@made “b%"the parties to renew the agreements as provided

under clause»*fl 2 of the parties’ employment agreements, and the

appllcantulssued emails to the respondents intimating its intension of
non-renewal of the employment agreement, but the court has found
there was undertaking made by the applicant which established
reasonable expectation of renewal of the employment agreements

entered by the parties.
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The court has found that, as rightly argued by the counsel for
the respondents, though the project upon which the respondents
were working came to an end but the evidence adduced at the CMA
by the respondents as appearing in exhibit H22 shows the
respondents’ names and their CVs were used to solicit for the new

project from Centres for Disease Control and Prevf_g‘ﬁ‘tioﬁ%igDC)@The

said project was obtained as indicated in exhibit H23. ?I'% court has
Q';i’ :

also found that exhibit H19 shows the na ’*,tl% and salaries of

the staffs who were working in the pﬁe\/f%‘ug project including the

respondents, for the budget c%é;tﬁé’ils i‘; ‘ fihgj the solicited project for
Simiyu Region. That shpwé» ;hggé‘; was expectation that the

respondents’ employment agreements would have been renewed for
A

o8
% T, 34

In ad_ditil:\k%ggt, the court has also found there was a letter

the solicited projegt:

wr(i\t‘te?n by{%‘e applicant to the Branch Manager of Stanbic Bank
Tanzanistimited which was admitted in the case as exhibit H13
which shows the applicant was promising the Branch Manager the
employment of the first respondent would have continued after

expiration of the fixed term contract which was in existence. Some
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part of the said letter states:-

"... Despite the fact that his renewable contract will come to
an end on 29" September 2016, it is the wish of the
organization to continue working with Amos thereafter and
renew his contract. With that information, we confirm that
Amos can proceed with his foan application for 36 months

and will continue to channel his salary through, yozngtanbic
ol L D

Bank account No. ...”

It is the view of this court that, alls of= »the above stated

undertaking made by the applicant, ﬁJfﬁ%et‘y establlshed that,

despite the fact that the a ‘TS)Iica:ntw ‘ha:d“*iiésued an email to all

respondents intimating its :""*-iltens:ri“ of not renewing their

employment agreements but the respondents had already formed
reasonable expecta‘ti.@nszvof renewal of their employment agreements.

That cau?é‘dsthe cia\hrt«to find that, failure to renew the employment

agreemén _;‘

expecta,g%ggof renew of their agreements was unfair termination of

<;

nf\the respondents who had formed a reasonable

their agreements and that is as provided under Rule 4 (4) of the GN.
No. 42 of 2007 which states as foliows:-

“.. the failure to renew a fixed term contract in

circumstances where the employee reasonably expects a
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renewal of the contract may be considered to be an unfair
termination.”

In the premises, the court has found the Arbitrator was right in
finding the employment agreements of the respondents were unfairly
terminated as they had formed a reasonable expectation of renewal

of their employment agreements. The court has goﬁnd‘éthg applicant

stated in relation to the third issue that, Qe Arbi“ifra\tgr' érred in

admitting all disputed evidence without beim?bro@ly governed by
the relevant laws. The counsel for the applica : f'argued that, some of
Pr,
the evidences were admitted! only mjﬁe were listed as annexures
served to the applicant and stated ' good example is exhibit H14
%E? W
which was prepared aftey, t-g%termlnatlon of the employment of the
respondents and |t had ﬁname of the maker, addressee, stamp or

signature of % pphcant He also stated the same is applying to

exhibit H1<:°7 '~wh|ch was admitted without following conditions

stlpu%dfunder section 18 of the Electronic Transaction Act, 2015.

After going through the proceedings of the CMA and the
exhibits alleged were admitted without following the conditions
stipulated under the law, the court has failed to see any reason which

can make it to fault the finding of the Arbitrator. The court has come
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to the stated finding after seeing that the said exhibits were admitted
in the matter after considering the rival arguments from both sides
and the counsel for the applicant has not stated in his submission as
to which provision of the law were violated in admission of the said

exhibits in the case as evidence.

<

exhibit in court as stated in the case o Arushaaaelty Counsel &

Another (supra) is its relevancy, autl%n;%yaand credibility. Other

-

condition for admissibility of ewdence in court as stated in the case of

the DPP V. Mirzai Plrbakhshl (s%pra) is who is competent to

tender the exhibit and\,i::%ﬁas stated in the cited case is a witness who

p

has the knowledge and he” possessed the thing in question at some

failed seefgny reason which can make it to fault the finding of the

Arbitrator.

Coming to the last issue relating to the reliefs the parties are
entitled the court has found that, after the Arbitrator found the

respondents had proved they had formed reasonable expectation of
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renewal of their employment agreements he ordered the applicant to
pay the respondents the sum of USD 297,900 being the salaries they
would have get for two years if their employment agreements would
have been renewed and found the rest of the claims of the
respondents were not proved. As the court has found the applicant
has not managed to satisfy it that the Arbitrator erféd <iﬁ%\f2ndiqg the
respondents managed to establish their eTpléyrﬁen't%?Sr'ééments
were terminated while they had formed reas@%bl&ggpectation of its

renewal the court has found the appli@at%r%?f%the applicant cannot

succeed.

In the final analysis the a%lic’é%on for the applicant is hereby

dismissed in its entirety%rml;;"ei@g devoid of merit. It is so ordered.

I. zrufani

JUDGE
18/03/2022

Court: Judgment delivered today 18" day of March, 2022 in the
present of Mr. Michael Kariwa, Advocate for the applicant and in the

presence of the third respondent in person who is also ready to notify
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the first and second respondents who are absent about the judgment

of the court. Right of appeal to the Court of Appeal is fully explained.

I. A:éfani

JUDGE
18/03/2022
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