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MLYAMBINA, J.

This is an application for revision of the decision of Commission for
Mediation and Arbitration (herein CMA) in Labour Dispute No.
CMA/DSM/ILA/424/2022 dated 5" December, 2022 before Hon. WILBARD,
G. M. (Arbitrator).

| The Respondents herein were the Complainants before the CMA
against the Applicant herein on breach of contract. Prior hearing, the
Respondent (Applicant heréin‘), raised a preliminary objection to the effect

that the application was time barred. Thus, in terms of Rule 10(1) of the



Labour Institutions (Mediation and Arbitration) Rules, G.N. No. 67 of 2007,
the application was supposed to be filed within 30 days.

Upon hearing the preliminary obiection, the Arbitrator sustained the
objection but instead of dismissing the application, he struck out the same
based on the earlier on conflicting position. To be precise, the Arbitrator
stated:

Tume inakubalina na 'hdja ya Mialamikiwa (Mleta
Pingamizi kuwa mgogoro unaoletwa kimakosa mbele ya
Tume unapaswa kufukuzwa (dismissal). Lakini kwa
mgogoro huu kwa minajili .y'a kutenda haki Tume inaona
busara kuondoa (struck out) mgogoro na kuwapa nafasi
wadaawa kutafuta haki yao kama inafaa. Sababu ya
kufikia Uamuzi huo ni kufokana na mkanganyiko
uliokuwepo awali ambao Wadaawa waliamini kuvunjwa
kwa Mkataba ni sawa na migogoro mingine inayofatwa
katika Kanuni ya 10(2) ya G.N. No. 64/2007.

The Respondent (Applicant heréin) was dissatisfied with such decision.
The main argument of the Applicant is that the Arbitrator ought had

dismissed the application and not striking out as he did in the matter.



On 22" June, 2023, when the application was called for hearing,
learned Counsel Lemister Mtoni for the Respondent conceded to the
application.

I have taken some time to go through the impugned records. I noted
the main complaint before the CMA was on breach of contract. As properly
conceded by the Respondent, Ruie 10(1) of G.N. No. 64 of 2007 (supra)
requires a matter or complaiht on unfair termination to be referred before
CMA within 30 days. The Court of Appeal of Tanzania in the case of Stella
Lyimo v. CFAO Motors Tanzania Limited, Court of Appeal of Tanzania
at Dar es Salaam Civil Appeal No. 378 of 2019 (unreported) was of the
position that a complaint based on unfair termination is one and the Same
as a breach of contract. For tha{ reason, the complaint before CMA ought
had been filed within 30 days. |

Since it was undisputed that the complaint was filed beybnd 30 days
statutory time, as conceded by the Respondent herein, in terms of Section
3(1) read together with Section 46 of the Law of Limitation Act (supra), the
remedy was to dismiss the application. Reference may be made to the cases
of Hashim Madongo & 2 Others v. Minister for Industry and Trade
& 2 Others Court of Appeal of Tanzania at Dar es Salaam Civil Appeal No.
27 of 2003 (unreported), Sarbjit Singh Bharya & Another v. NIC Bank
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Tanzania Ltd & Another, Court of Appeal of Tanzania at Dar es Sa-laam
Civil Appeal No. 94 of 2017 (unreported) and Festo Gabriel Dindili v.
Regency Medical Centre, High Court, Labour Division at Dar es Salaam,
Revision Application No. 398 of 2022 (unreported).
In the end, therefore, I hereby revise the impugned proceedings of the
CMA in Labour Complaint No. CMA/DMS/I[A/424/2022 by replacing the order
of “Struck out” with “dismissal” order. Béing a labour matter, I order each
partly to bear his/her own costs.
It is so ordered.
¥.J. MLYAM A)
JUDGE
22/06/2023
Ruling delivered and dated 22™ June, 2023 in the presence of learned

State Attorney Boaz Msofe for the Applicant and learned Counsel Lemister

Mtoni for the Respondent.
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JUDGE
22/06/2023




