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This apreal arises from the judem=rt of the Hieh Court
(Kchalla, J.) which usheld and affirm=d the rulire of the

resident maegistrate's court arartirg hail to the proswondent,

The backeround to tho case wmay - set out briefly as
follows: Th2 reseospdert spplied to the Resident Magistrate's
Court for bail undsr secting 148 {1) of the Criminal Procedure
Act. The aspplicztion was made at *a time when procrmedings ef

s
a preliminary inquiry into a charee of murder against the
resrondent were wondire in that court. The application was

‘

resisted by the prosgeution on thao ;ruund that under section
14; (5) (a)'of thr irimiralcprocedurﬁ act the offence of murder
is not bailamde, snd that in any case ths Resident Magistrate’s
Court has no jurisdiction to qrant bail in respect of murder
whiclh was not tfiéble ey that Court. The maeistrate overrulegd
the chiection amd eranted bail., The Dircctor of Puklic

Prosécutions appealed ansuccessfully to the High Geurt waich,
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ar *lready stated, affirmed the decision of the resident M-

migistrate's court, hernce the presant appeal to this Court.

B&foré us the appellant nirectar of Public ProsééutiOhs
was refresértdd By Mr. K.M. Mussa, learned Prircipal State
,Att&rney, whil® tne respandert was advocated for by Mr. A. Mewal,
learred advocate. Counsel pointed out that a nolle prosequi
in respect of khe charge had already Reon entered or hehalf. of
the Birector of Public Prasec'itinsnrs, and that this appeal was

Aow intendad only to set the record right.
Bhe menmoranbud oF epPpeal codthined the foll-wing grounds:—

1s  That thd lAaprdyg dyded bBepdd i3 cnoumirg
jurisdiction avapr a matter falling withih
the pravisiong bf articles 12 to 29 of the
censtitution withddt vaMplyinrg with the
provisions of the Basic Rights buties

Enforéamant Adt.

2. That the bearpnéd judes eresd ip lam in
rarting bail contrary $¢ section 148 (5)

(a) »f tho Sririnal Pressdure Act.

3. Maasg the ionpzad fJu-dge £prad in holding
that section 142 (5) {A) o the Criminal
bpschdurs Act vislates ameicles 13 (8) (b)
as 45 (2) () af the Comstitution and
that the same carnot be applied and

spforcad by the ceures;
. &

4, "IN THE ALTERNATIVE to ¥round 2 hereinabewa
the learned Judge non-<irected himself on
the: mogitior of the law as it exicted
sefore the enactment of section 148 (5)
(a) Wefiore upkoldina and affirming the

decision of the suWordinate court.
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On 2 firgl ground the thrust.of Mr. Mussa's submission is that
the "= 2-ned judge wrongly considered and decided on a matter
fatling within Articles 12 to 2% of the Constitution which

L] .
m tier came to the High Court by way of appeal from the district
ccurt. According to the learred counsel the matter could have
maen considered and decided upon By the High Court only if it was
hgought to that court pursuart to the procedure prorided for
‘under the Rasic Rights and nDuties Erforcehert Act Mo, 33 of
1994. In response to that, Mr. Mewai mairtdined tha% €ha

learmed judge was justified to HMear ard decide the matter on

ap#eal from the district court.

" A qlance through the recobd 4héws thdt the issue of the
constitutionality of scction 148 (5) (a) of the Criminal Procedure
ACt was raised in the district court. Submissions on kcohalf of
the parties in that court were centered on whather o1 not that
preavision violated the fundamental riaght of persotial freedom
of tme individual, ard the right ef an accused persoi: to ke
presumed innoeent until proved guilty as guaranteed under Articles
13 (&) (W) _,ard 15 (1) of the Constitution af the Urilod Republic,
hegginnftep to be referred to simply ae the Constitution. That
was clearly a matter falling within Artiecles 12 to 20 of the C

-Constitution, and the pertinent question that follrws is: What
was thke proeedure to DPe adopted in kandling that question. That
nuesticn was ralsed squarely in the High Court during the first
ar!eal.‘ There it was subPmitted that the trial magistrate had no
competence to consider the issue of the earnstitutionslity of
section 142 (5) (a) of the Criminal Procedure Ack, and that once
that issue was raised Before him me wac ohliged to refer it to the
Hiah Cogrt for determimation in terms of eection 9 (1) of the Basic

Rights and Duties Enforcemert Act. That provisiom says that:-
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"3 —~ (1) wher» in any arnceedinas in a
sudordinate court any au=sticn ariscs as to
the contravention of any of the provigions
of section 12 tn 29 of the Corstitution,
the presidirg ma@istrat@ shall, unless
the partics to the procea2dinss 2are2 te
the contrary or th= Magistrate is of the
ofinion that ths raisird of the guastion
is meroly frivolnus or vexatious, refer
th= gquestior to the High Court for
decision; save that if the gquestion arises
tefore a Primary Court th» magistrate shall
refer the guastior to the cturt of a
residaent magistrate which shall datermine
whother or not thare exists a matter for

referapce to the High Court.®

The learred judgc, howsver, rejscted the stbhmission, vroceeded

to consider the constitutionality of sectisn 148 (5) {(a) and

aventually ueheld the decisiorn of the trial magistratse which had

h

sranted bail holding. im the process, sectisn 148 {5) 30 teo

®= irconsistent with th~ Constitution.

]
}.‘.

Ir rejectirn the sakmission the learn.d judae referred
to sectiors b, 5 and 1€ »f the Rasic 2iahts and nuties

Eni~rcement Act.

S2ction 4 providesi-

"A

4. 1f any person alleges that any of

the provisions of sections 12 to 2% of
the Constitution has been, 1s being or is
likely to be contravensd in relation to
him, he may, without prejudice to any
other acti~n with rrcmact to the same
matter that is lawfully available,

acply to the Hiah Court for radress."

«e /5



3ecition 5 provides in effect that »n =ggrieved berson

who goes to the High Court for redrass pursuont to gection 4,

shall dn so #y filirg 2 setition to that courts Then section

-~

10 {1) provides that:-

- "1C {1} For the purpnses »f he=aring ard:
Actarririry ary ertitior made unier this
dct ircluding rofer-rcss made to it under
soction 9, the Hieh Court shall be
compos=d of thres Judb-s of ths High
Court save that the “etermirztion whether
an application is frivolous, vexatious or
otherwis» fit for hearirg may be made hy

a single Judge of th» High Court.”

The lrarned judes, therefsr~ tock th: virow that although the

matter bofors him was not an

plication by way of a petition
under sa2ctinsn 5, he was nevartheless, ~ntitlad to deal with it
pursuant to the option under section 4 wharaby the agericved

varty could tzke any other actinn, lik

]

the =ppeal in the

instant cass. iAnd since he was Aealina with ths matter as a2n

de

appeal, n> Was

4]

aain erti

ot

¥

l=d t® sit as a3 sirgle Judes, and so

the rreulrement of thro= judges under sz2ction 10 (}) did not

arise.

With Aue resnect ws cannot ~epro with the construction
sut oy the Judqge on sectlor 4 of the .ct. We do not think
that the expreossion "..... =2ny othsr action ceesa” in thot
provision ircludag an apeeal lying to the High Court. In the

'y

instart case, for example, the agerieved person was Mrs, Clare

on whose mehalf 1t w.t alleged that section 148 (5) (a) of the

Criminal Procedure Act was violative of her basic right as

guaranteed Wy Articles 12 78) (b} and 41§8 (1) of the Constitution.
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I terus of section 4, ther<fors, it was Mrs. DJare who had the
ortion whether to go to th: High Court or to take any other

a~tion lawfully available to her for redress. When tAe mathzr

went to the High Court, however, this was not at the iDSé?DCG of
Mrs. ®jare. It was at the instance of the Dirsctor of pPublic
Prosecutions who w=zs ~1loaing, not thast scctiorn 1428 (8) (3) was
violative of Mrs. (jarc's basic riqht but, that the district

court had no compc tence to corsiicr and decide on the constitutio-
nality of that sectisn. In other words the allegation or complalnt
'byﬁMrs. Ojare and that by the nirector of public Prosecutions

differed completely from cach sthsr. In the circumstarces,

theraefors, 1t is plair that Mrs. ©@jare has ncither applied to the
High Eourt tor redress inder s;ction 4 ot the Basic Rights and
nuties Enforcement Act, which would irveive fFiling a pﬁtition to
that court under section 5 ot the same Act, nor has she exarcised
any othar optinn which was lawfully av-:ilable to her. In other
words the appeal t9 the High Court carnot be ragardsd as any
other acticn which was iawfully availiolc to Mprs. N"jare as the
leearred judee thought, paczuse th: appcoal was rot at the instance
of Mrs. Ojare and it was not alleeire any infring ment of hor
basic rient. Fven gssuminq‘_that rs. Ojars had lost in the
district court ard then appmaled to the High Court, this could
not have amountsd to hor sxcrcisire »rother zction Ar option
lawrully availanle to har in terms of section 4. Because =t

that stage Mrs. Ojars, having thus lost the action in the
district court, would have onlv arc option lawfully owen b~

her, anyway, ard that is to acpral 4o fho High Court, No other
option wouid b Iawivlly open 4o her and lheprefore the provision

would ¥e meamingless.
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we think that the expression "any othar action .... lawfully

availamle ...." as ussd in section 4 acplies to situations whare

in

an alleged wrong, though capable of heireg radressed as a3 violation
of a BMasic right under the Constitution, th2 victim of 1t,
nevarthel=ss, apts to serk radross under the ordinary law. Take,
for instarce, the wrora of unlavful confinement. & person wh»
complains of it may, ir terms of soction 4 apply to the Hiaqh
Court for radress or institute crimiral or civil proceedimgs

under the ordipary law,

Thus wa are satisfied that thare was nor-compliarce with
the provisiors of section 4 of the Basic Rights and Dutiess
Epforcam=pt Act. Th2 complainant on whose behalf it was alleged
that section 148 (5) (a) of the Crimiral Procedure icCt was
vinlative of hsr basic right as guaranta:d under Articles 13 (o)
{w) and 15 (1) of *the Constitution reithsr applisd to th= High
Court, nor exercissd ary othar option which was lawfully
availakle to her for redreoss. The learnad judge therefore

erred In failirng t> hold that theéere was such non—-compliance.

Tha viow we take of the matter 1s that when the issue of
constitutionality of section 148 (5) {(a) was raised in the
district court, ths trial magistrate should have procesdad in
accordancs with the procedure laid down und-r saction 92 (1)
of the Basi4 Pichts and Duties Enforcemant Act reproduced
eariler in this judgement. Under that procedura the magistrate
had a du¥y to ref>r that issu~r to the High Court for decision
unless:~-

(a!  the parties agreed t~ the contrary,

or
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{b) tha maglstrats wes
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that the raisire of that gqu-estion
before him was mersly frivolous or

vexatious.

Neither (a) ror (h) was applicablzs in this case, and so the
trial magistrate had no ogtion hut te rafer the euestior to the
High Court for decision. This he did not doj; he considerad

the eusstion hinself and Azcided on it. Obviously, in terms of
section 9 (1) of the jct he héd no competence or jurisdiction
to #0 so. To that extent, therzfore the proceedings were

null and void, and the l=arnad judge should have held so.

Mra Mgwal submitted that section 9 (1) of the Basic
Rimhts and Enforcemant ict was not applicable because it was
i#consistent with saction 4 of the same .ct quoted above.

He contended that the use of the word "may" in that sectinn

meart that an aggrieved person has the option whether to go
to the High Court or to a subosrdinats court for redrass and

that his cli<nt has opted to g0 to the Aistrict court. W=
notzd, by the way, that this line of zreumsnt is*Alffarent

from that adoptsd by the leoarned judge who maintsined that

the complairant had referred the metter to the High.Court

through an appesl. Th® true position howevar, is that Mrs. Ojare
di” pot go to the residenrt rmagistrate court to seek redress of

a violatinn of her basic rieht. 3he had simply appliced for bail

in that coutrt, and ir the course of arquirg .the a2ppl

[
e

cat

8]

N by

the partigs or their roprasasrtatives, the issue »f constitutionality

of sectiom 148 (5} (a} of th: Criminal Procaany~ Act arnse. Then
the peint is that once the rosidert maqistrate court had taken
cognizance that a constitutional wuestion had thus arisems, it had

i

a uts "o rofer such questiorn to the Hiaea Court for decision
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bacause, as has bren demonstrat-4 abov=z, the conditions
specified under S. ¢ (1) for displacing that duty were non-

exlstent.

In y=2t another attempt to show that sectinn 2 (1) had nc
application here, Mr. Mgwal conterdszd that in any case that
provision souaht to dero&ate from Article 30 (3) of the
Constitutior. The unofficial English varsior of that provision

savs that:-

"38 (3) any p2rson allegine that any
provision in this Part »f this Chapter
>r in any law concerning his right or
ducy owed to him has been, is being
or is likely to be violated By any
person any where in the Unitad
rRepumlic, may institute procsedings

for redress in the High Court.”

Counsel reltersted the contertion that the word '"may" as usad

in the provision meant that the aggrieved person had the option
or discretion whether to go t» thr High Court or to the district
court for redress, and consistsnt therewith his client owted

to go to the district crurt. Therefora, in his view, s=actinn

8 (1) of the Act carnot now be invoked to‘deféat Ar derosatc
from srticle 30 (3) of the Constitution, the supreme law of the

land.

The answer to this is that =ub-rrticls (3) of iarticle 30
of the Copstitution must not we read in isolatisn. It has to
#: read togother with sub-article 4 (a) of thz same aArticle,

again the upofficial Enqlish version of which reads:-
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"30 (4) Subject to the other provicsions
of this Conrstitution, the High Court
shall have origirsl jurisdiction to
hear ard determine any mattsr brought
bafore it pursuant to this aArticle;
and ths state authority may enact

lecislation for the purpose of -

(a) regulating procedure for
instituting proceedinas
pursuant to this Article;™

Pursuant to this sub-irticle, Parliament enacted the Basic
Rights and puties Enforcemsnt Act, s» that sub-articles (3)

and 4 (a} of the Constitution have now to be read together with
this Act. Wwhen that is done, the import is that a person

who complains of a violation of his basic right has the option
whether to seek redress in the High Court by filing a petition
in that court, or to take any other action lawfully availakle
to him such as instituting a civil suit under the ordirary law
to recover damages, say, for unlawful confinement. But whszre
ir the course of any proceedings in the subordinate court the
issue of vinlation of a basic right of a party arises, then the
trial masistrate must refer such question to the Hieh Court for
determination., However if the parties agree that the eu=stion
should not be referred to the High Court, then the magistrate
may proceed under the ordirary law to dispose of the suit or
progeedings before him. Again i1f, on that evastion boine raisad in
the district Court, ths magistrate is of thz opiricn that the
raising of it is morély frivoious or veéxatious, then he can overru'.c
it and proceed to ¢onclude the nroceedings under the ordinary
law. His decision on whather the raisirg of the auestion was
frivolous cr statiogs is app=zalable or reforsbls - -

to the High Court.
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1t follows, theref-r=, that th= trial magistrate had
no competence or jurisdictionr ta.hear and dzcide on the
constitutiorality of section 148 (5) (2} of the Crimiral
Procedure ict which was raisad before him. That was a matter
to be referred to the Hieh Court for decision, which was not
done. To the ~axtert of %uch omi ssion or error, the proczedings

in the district court w-ere null and void.

That then settles the first ground of appeel. Since
the otpef grounds of =z2ppeal arise from mattsrs which were
purportedly dacidzd on sy tha district court and affirmed by
the Hieh Court, it follows that thz decision of the High
Court was_had in law ir as much as it was bassd on a nullity.
It purported to b= based on a matter which was not ®»=fore the
court, and to uphold a decision which was no decision at all or

which 4id not exist in law. It is, therafore, not necessary to

corsider the other eqrounds of appeal.

Im the result the appeal by the Director of Public
a
Prosecution is allowed. Th= judgement of the High Court is
euashe'd, and the ruling/order of the district court is declared
null ard void. Ordinartly we would have sent the matter back
‘o the district court for continuation of the hearine of the
matter accordine to law from the stawe immadistely following
the raising of the constitutional issue wafore thet court.
Howavar, such enurse of actior 1s row overtaken by the event

in the ligﬁt of the nolle prossAui which was cptered in this

case,

D.TZD at DAR.ES SaLinli this  1st  day of July, 1996,
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