IN THE HIGH COURP OF BANZINIA
LT MBEYA
APPELLATE JURISDICTION
CRIMINAL APPE.LL NO, 118 OF 15080

(ORIGINAL CRIMINAI CASE NO, 97 OF 1977
OF THE DISTRICT COURT OP SUMBAWANGA DISTRICT
AT SUMBAWANGA), '

NESTORY SO KAWINGO yaeseecrssvssossescnsssss APPELLANT
versus
TI_IE REPIJBIJIC "‘.'“Qvgccoolc..'.'.v.co..doo‘ RESPONDENT

JUDGMENT

SAMATTA, Jge = This is an appeal fron & decisliaon of the district
court of Sumbawanga district whereby the appellant was convicted
of storebreaking, contraxy Yo s. 296(1) of the Penal Code, and
s sentenced to a tern of thiee~yeams' ipprdisonnent,

A}

Mr‘Teemba, ;bunsel for the lLepublic, says that the lowex
courtls éé;iéion is sound. I respectfully agrea, There was no
dispute at the trial over'tﬁe foet “that on the night of 27/28th
Novembér, 1976, the store of ohe Salvatory Msangawale was
broken into and several bags of grain were stolen therefror,
According to PW3, Berta dfo Kil(nga, on the following morning the
appellant tried to sell to her sone fingermillet which was in
a gunny bage The witness had no money, The appellant left the
bag at her house, pronising thét he would colléct it later, He did
not keep his promise, Instead, he disappeared fron the village,

He was arrested aftei several nonths had passed,

The appellant denied having taken any part in the crime he was
charged with, He oclaimed that on November 30, 1976,he left for a
rlace called Kapozoj he went there in connection with some business,

He called two witnesses, one {awingo Mleli and one John Mwanalinze,

The evidence of the two witnesses tended to lend

l‘../z



welght to the prosecution case, Kawingo said, inter alia ,

that the appellant escaped fram the village and that that event
%00k place on November 29, 1976, The witness also testified to the
effect that in November 1976 the appellant owned neither maize

nor fingermillety, John Myanalinec said, among other things; "After
an allegation that accd, had stolen the fingermillet he escaped
from the village,"

The learned trial magistrate analysed the evidence before
him, and at the end of that exercise he was satigfied that the
prosecutor had proved his case, I think that finding was
justified, According to his own witness, the appellant had
no fingermillet in November 1976, and yet on November 28, 1976
he, the appellant, was in possession of some fingermillet which
he tried to dispose of by selling it to Berta d/o Kilenga.

This attenpted-sale- ocourred only a couple.of; hours after Salvatory
Msangawalels fingermillet.had bien stolen., The appellant left:

%he -fingernillet’'at Berta: Kilénga, promising to come and collect

it later. He did not go back to the witness'! house, The learned
trial megistratey rejectedithe.dppellantts Kepozo story, Instead,-
he aoccepted the prosecutionds story that the appellant had

egcaped from the: villagee I can see no reason or ground to

fault that finding, The finding was-partly based on the
evidence of the appellant's own witnesses, Lika. .the learhed--
trial magistrate, I am of the view that the totality of the
evidence denmenstrated the appellant's guilt beyond reasonable
doubte I would dismiss the appeal against conviction, » 7~

“‘y The appeal against sentence can, I -think, be disposed. of

in two sentences, ~The Sentaice the éi)peliént has 6?dbp1aihed



against is the nminirun sentence prescribed by law: see s. 4(a)
of the Mininun Sentences Act, 1972, It cannot be reduced by
any court of law,

Before parting with this case I desire to say one or two
things, The learned trial magistr:.te appears to think that the
words Marrest'" and "selze" are synonymous, That is not correct,
It is a wrong use of the word "arr:=st" to say, for examples
"A police constable yesterday arrested a bundle of clothes,"

What the constable must have done is to geize the bundle,

That is one thing, The second thing I wish to say is that the
citation of s, 265 of the Penal Code to the oharge which was laid
at the appellant®s door was superfluous, Section 296(1) of the
Penal Code orxeates a composite offence and, therefore, the
citation of that section is enoééh. I hope these two observations
will be useful -tolthe learned trial magistrate, .o

The appeal stands dismissed dn its entirety, -

B, A, SAMATTA T
135 JUDGE,: &
Dellvered this l4th day of NOVumber, 198b in the presence of

Mr Teemba, ‘counsel for the Répuﬁiic.. T TR e
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