IN THE HIGH CCURT OF TAKZANIA
AT iWaNZh
AFPTLLATE JURISDICTICH
HICH COURT CRIMINAL APPEAL NC. 197/1985

~f the District

e 0 ase No. 3 of 1984
(Original Criminal Case fuyanjah

Court of Ukerewe District at Kabingo - Before
Fsqe, District dagisirate)

STANSLAUS S/0 dUNUBI 4hJUL& coseessassvescsccocanse AFPZLL&NT
(Original booused)

VERSUS
THE UNITED REFUBLYIC: seesescasescesvsssscssancsaséens R?SFONDELT
(Original Prosecutor)
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CHiRCE e  Ist Counts tealimg by agent €/| 273(b) of
v the Penal Coie Ca, 16

end Cepunt: Obtaining noney by false pretences
¢/s 302 of thc Penal Cede Cap. I1C.
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In she year I988, the Cenplainent Stephen Lyecas iuccta
geeured and ob4giped byilding plot Mo, 73, ¥v aleng Nakaturguru
Read, Nansio, UKEREWE Distriet, Dcsirous of eenstructins & house
he hegan manufagduring brickss In November I983, the same
goaplainant end Stanslaus siunubi s/o Aajula hereafter to be refew
rred to as the appellant, struet an 2zreemnent whereby the complainang
effered @ house eonatruction job and the appellant accepied the
sane, at an agreed contractual amount shse 3,370/e, paycble by stage
By stage instalments. The cement variously desoribed in itermg gf
aunbers, with whieh the said eenstruction had te be done; was in the
pessession of P.We4 Loya Bahelana, wio had kept the sang &t the
heuse then currently oesupied by P.W,5 Feseawia, but wicse key was
in possession of P.We4e In January 1904, the eeaplainant rot, ex
veecived informatien that the appellant had thiefly sold six bags of
esnent, and one thousand bricke to F.%.3 Said .aloon at slige 1760/-
and 5,000/a respectively, This and such allepations, landed the
appellant into the hande ef the hounds of Justice, and honce the
preference of two counts, The trial wagistrate after hcaring the
ease, .. came to the comclusien, to conviet the appellani as charged,
and henee the five years imprisenncrt on each eount, sciicnces

running coneurrently, and subjeet to confirmnation by the High Court,

qua-oo/2..
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The appellant aggrieved, has app2aled areainst convictionas

During the prosecution of the appeal, the appellant 2s
in the lower Court, denied comaitting the offences charyed, charging
the trial magistrate for treating tihs svidence shallowly to his prejudic:e
Representing the Republic was a Senior State Attorney 1. massaba,
who for reason ihat I concuringly accept, declined 1o support
conviction urging this Court, that frecedom and liberty outside
the four walls of prison, be restored unto the appellant. I shall
hence ideal with the counts seriatim by relating the sane %o the
evidence on record, to see where Justice as it is guided by the very
evidence, settles.

Cn first count of stealing by agent, it was alleged that
the appellant on 18/12/1983 did steal ten bags of cenent valued
at shse I,500/=¢ that had been entrusted to him by one Loya Balehana
P.We6, for the construction of 3tephcuno s/o Lucas sdgetta Peual's
houses It is common ground, that tiie appellant was a mesgon, who
had bean engaged to construct P.Wel's house. It is comnmon ground
and indisputed, that the very P. 4.0, had instructions to be dishing
out cemnent, to the appellant as and when the latier neecod the
sane, for the construction of P.Wel's house. 4nd if P.W.4 did give
ten bars of cement to the appellant, te2t was in accordance to
instructions, and there is no evidence suggesting that, the appellant
did not utilize the said ten bags of cement, in the congiruction
of the complainant's house., In fact %he prosecution evidence, by
P.W.3, Said fallon, and P.W.4 Rashid .aruku is over whclaingly

to the effect that the appellant had been constructing @ foundation ef

P.W.I's houses But in human practical affairs, one cannot heve his cake ..

and eat it, — i.e. use the very cemant for construction of the housse,
and illegally cispose of the saasa, It is practically utenable,
With the above, I find myself in agrccament with the Senior State
hitorney dr, scssaha that a convietion based on such evidence
cannot stand. It is hereby quashed and sentence thereon set agide,
The second count of obtaining asoney by false pretences, did
aver and a2llege; that the appellant,; on the 9th day of Jenuvary I19&4
at about 9 a.m; at Nakatunguru, Ukerewe District, did with intent
to defrsud obtain ghs, I,76C/= from 3¢id waloon 80 as to get six
bags of ceasent which was falge. dith conspicaus unik ppiness,
With the wording of the particulars of oifence, I shall go arnd
delve irto the depth of the charged offernce. The nain cctors in

the scene of this oharged count, are PsWs2 FC. John, P,¥.3 Seid «aloon
and P.W.4 Rashid daruku.

8ssesgmant,

Without 1l advantage of credibility

whizh s on technieal erounds, not necessary at this stage,



the evidence, which the appellant penchantly challenges anyway, is

that the appellint sold #ix bags of cement to P.We3, in the prescnce

of F.W.4 at shs. I,760/e, and deliveved the same to him, d4nd that
subsequently upon discovery that thc cement had allegedly been illegally
obtained, the accused refunded shs. I,225/= to F.W.3s Iven assumning
the above facts are not encumberzd by contraverty, the charge of
obtaining money by false pretences can not stand. This is because

so long as the purchaser got and ob% ined what he had Lormeined and
paid for, vis-a-vis the purchasar, in this case P.W.3, and the vendor
the appellant, thereis no that esseutial element, of falge present—
ation, and intent to defraud, although the seller mnay have fraudulently
and without claim of right obtained iha property that is the subject ef
bargain, from the real owner. In this case, assuning the story is
true, the appellant did deliver the goods and passed property in the
same, Irron the above it is clear, the conviction cannot sterd. The
conviction is hereby quashed and scc:icnce thereon sat agidce The

appellant to be set free unless ne ig otherwise legally heold,.

Delivered this I4th 4ugust, ING6.
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MWANZA FoWe KOL4TITI

I4th Aurust, 1986 . JUDGE
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