
IN THE HIGH CCURT OF TANZANIA

AT '.4WAN Z&

APPELLATE JURISDICTION

HIGH COURT CRIMINAL APPEAL NO. 197/^9^5

(O r ig ina l  Cr iminal Case No. 3 ox I9&4 ^f 'the D i s t r i c t  
Court o f  Ukerewe D is t r i c t  at Kabinf o -  Before 4uyanjah 

Esq., D i s t r i c t  Magistrate)

STANSLAUS S/O iUNUBI ^AJULA ...................... AFP2LL«NT
(O r ig ina l  Accused;

VERSUS

THE UNITED REPUBLIC: ............................................................. RESPONDENT
(Or ig ina l  Prosecutor)

CHARGE;»  1st Co un-tv ikeelifig by aren't ■«/• 273(M of
' the Penal Code Ca, 16,

2nd Ccunt: Obtaining money by f a l s e  pretences
c/n 302 o f  the Penal C*de Cap. 16*

J U D G E  E N T« m m'~..........-■!■■■«■

KATITI. J ;>

In iii® year I96*» the C#mplairu'nt Stephen L^eas -iû  c-ta 

secured and building plot No, 73, aleng Nakatunguru

R#ad, Nansio, UKEREWE D istr ict . Degii'ous of ••nutruct in j  a hous* 

he began manufacturing bricks* In November I9^3f the same 

foapla inant and Stajislaus wunubi s/o iajula herea fter  to be r e fe 

rred -to as the appel lant,  struct an agreement whereby the complainant 

• f f  ered a house construction job and the appel lant accepted the 

#3^0, a t  an agreed contractual  amount shs. 3,3^o/«=f payable by stage 

by stage instalments. The cement var ious ly  described in terms §f 

numbers, with whieh the said construction had te be done, was iii 1ihe 

ji^esesuion o f  P.W.4 Loya Bahelana, who had kept the same at  the 

h#use then current ly  o?aupied by P.tf.p ?ss*»aeia, but whose key wa* 

in possession of  P.W.4. In January I 9G4 , the complainant f o t ,  «r 

j e ee iv ed  information that the appel lant had t h i e f l y  sold six  bap8 * f  

♦•nent, and one thousand br ick*  to F.N*3 Said -ialoon at shs. I76i/«. 

and 5,000/- r e sp ec t i v e l y .  This and such a l lega t ions ,  landed the 

appel lant  in to  the hands #f the hounds of  Just ice,  and hence the 

preference o f  two counts. The t r i a l  .'uagistrate a f t e r  hearing the 

•ase, . - came to the conclusion, to convict  the appel lant as charged, 

end hence the f i v e  yearn imprisonment on each eount, sentences 

running concurrently, and subject to confirmation by the High Court.

........ /2».



The appel lant aggrieved, has appalled a fa ins t  convic t ion*

During the prosecution o f  the appeal, the appellant es 

in the lower Court, denied committing the o f fences charged, charging 

the t r i a l  magistrate fo r  t rea t ing  the evidence shallowly  to his  pre judi  

Representing the Republic was a Senior State -Attorney r «  »assaba, 

who fo r  reason that I concuringly accept, declined to support 

convict ion  urging th is  Court, that freedom and l i b e r t y  outside 

the four walls  o f  prison, be rest-ored unto the appellant*  I  shall 

hence idea l  with the counts ser ia t im by r e la t in g  the same "to "the 

evidence on record, to see where Just ice  as i t  i s  guided bj the very 

evidence, s e t t l e s »

Cn f i r s t  count o f  s tea l ing  by agent* i t  was a l le ged  that 

the appel lant  on I8/I2/1983 did stea l  ten bags o f  cement valued 

a t  shs<> 1 , 500/*=: that had been entrusted to him by one Loya Balehana 

P.W«6, fo r  the construction o f  Stephcno s/o Lucas -4get ta  F#’<n.I's 

house. I t  i s  common ground, that the appellant was a mason, who 

had been engaged to construct P» .V. I ’ s house. I t  i s  common ground 

and indisputed, that the very had instruct ions  to be d ishing

out cement, to the appel lant as and when the l a t t e r  needed the 

same, fo r  the construction o f  P,W. I ’ s house* -And i f  P.W.4 did g iv e  

ten bags o f  cement to the appel lant,  that was in accordance to 

in s truc t ions ,  and there i s  no evidence suggesting that, the appel lant 

did not u t i l i z e  the said ten bags o f  cement, in the construct ion 

o f  the complainant 's house,, In f a c t  the prosecution evidence, by 

P.W.3 , Said la l lon ,  and P.Vtf.4 Rashid .aruku i s  over whelmingly 

to  the e f f e c t  that the appel lant had been construct ing a foundation 

P .W .I*s  house. But in human p ra c t i c a l  a f f a i r s ,  one cannot have h is  oak 

and eat i t ,  -  i „ e .  use the very  cement fo r  construction o f  the house, 

and i l l e g a l l y  uispose o f  the same* I t  is  p r a c t i c a l l y  utenable.

With the above. I  f ind  myself in agreement with the Senior State 

•Attorney dr. fiassaba that a convict ion  based on such evidence 

cannot stand. I t  i s  hereby quashed and sentence thereon set as ide.

The second count o f  obtaining money by f a l s a  pretences, did 

aver and a l l e g e ,  that the appel lant ,  on the Qth day o f  January 1964 

at  about 9 a .a ,  a t  Nakatunguru, Ukerewe D is t r i c t ,  did with intent 

to  defraud obtain shs. I,76C/r= from 3^id iialoon so as to ge t  six 

bag3 o f  cement which wa s f a l s e .  rfitii conspic'mus uni* ppiness, 

with the wording o f  the pa r t icu la rs  o f  o f fence ,  I  sha l l  g0 and 

de lve  into the depth o f  the charged o f fence .  The nain ro to rs  in 

the scene o f  th is  oharged count, are P.i;.  2 FC. John, P.K.3 Said -ialoon 

and P .w .4 Rashid taruku. Without the advantage o f  c r e d i b i l i t y  

assessment, which i s  on technical  grounds, not necessary at  th is  stage,
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the evidence, which the appel lant pcnchantly challenges ^nyway, i s  

that the appel lant sold Jiix bags of cement to P.W.3,  in the presence 

o f  F.W.4 at shs. 1 ,760/.= , and de l ivered  the same to him* imd that 

subsequently upon d iscovery  that the cement had a l l e g e d l y  been i l l e g a l l y  

obtained, the accused refunded shs« 1 , 225/= to F.irf. 3 . 3?ven assuming 

the above f a c t s  are not encumbered bjr contraverty, the charge o f  

obta ining money by f a l s e  pretences can not stand* This is  because 

so long as the purchaser got and obtained what he had ined and

paid f o r ,  v i s - a - v i s  the purchaser, in th is  case P.Vf. 3, and the vendor 

the appel lant ,  th e re is  no that essen t ia l  element, o f  f a l s e  present

a t ion ,  and in tent  to defraud, although the s e l l e r  may have f raudu len t ly  

and without claim o f  r i gh t  obtained the property that i s  the subject « f  

bargain, from the rea l  owner. In th is  case, assuming the story i s  

true, the appel lant  did d e l i v e r  the goods and passed propert5r in the 

same. Prom the above i t  i s  c l ea r ,  the convict ion cannot st^nd. The 

conv ic t ion  i s  hereby quashed and sentence thereon sat ?.s ide.  The 

appe l lant  to be set f r e e  unless tie i s  otherwise l e g a l l y  hold.

De l ivered th is  14th August, I9G6.

)

MWANZA E.tf. IviiTITI

I4th  August, 1986 JUDGE
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