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YONA NGUTA LUWONGO was one of the two candidates that
had contested for ti:. ..twure Urban Constituency during
the 1985 General ilections. te had polled 4,580 votes
as against 10,160 votss polles by his opponent
AUSTIN KAPERE EDWARD Shadn. 296 votes were spoiled.
He (Yona l.guta Luwongo) has petitioned this Court alleging
that the election had not been conductec in accordance with
the law. He seeks the following reliefs:

(a) An order declaring void the election of

sustin Kapere wdward sShaba, the first

Respondent,; as a constituency member of
the National .ssembly for Mtwara Urban.

(b) Costs of *h. Fetition and

(c) any other relief or reliefs whicnh the
Court may deem fit to grant.

Five lssues were framed and fixed:
1le Whether the first respondent organised

campaigninr fcr cthe elections as is
stated in peregraph 7(a) of the Petition.



2o Vhelihior the said sum of shs.2,500/= was
given on the 3rd July, 1985 or on or about
12th septewoer, 1985,

3. whether th: said sun of money . as given in
circumszances amcunting to corruption.

4« Wnether on. mchinji openly campaigned for
an.: with the consent or the first respondent
and whethoer the gaild cchninji threatened
TO prosecutce those who would vote for
Luwongo, the Fotitioncrs

5. UWhether the first respondent comparison of
his position with that of the Presidential
candidate on the ballot paper was prejudicial
against the Petitioner and in contravention
of the Elections act, 1985.

To the five issues .nunmzrztod above, I add the sixth:

6. In the organis:tion znd conduct of the
election carpiign did the members of the
Political Comnittze of the rarty accord
a fair and equal opportunity to each of
the candicdate?

The two first issues arc so interconnected that it is
convenient for me to consider the evidence relevant to
the issucs at the zume time. I will try to eliminate
any possible confusion thot may arise as & result of this

particular approach.

1. Whether the first respondent organised himself

a mecting for the purpose of campaigning for the

elections as is stated in paragraph 7(a) of the

?etition°

2. Whether th. sald sum of shs.2,500/= was given

on the 3rd July, 1985 or on or about 12th

September, 15&5,

That AUSTIN KAPLRE EDWaARD SHaBsa, the first respondent
had given shs.2,500/= to Mtwura Girls Sccondary School after
he had filled in his komination pupers is not in dispute.

I will nonectheless examine the evidence leading to the

meeting at which this sum of shs.Z,500/= was given as 1if
the existance of the meeting was in dispute to enable me



to first determine whether or not this act of the first

respondent feil within the .mbit of William Bakari and

Othiniel ahia v, Chedial Yohane Mgonja and the attorney

Gencral Civil Appecl wo.5 of 1982 (C.n.) (unreported)
and secondly to enable ne deotermine credibity of the
witnesses that more ensilys

Zainubu Rashidi (rw3) stated that she had seen the
first regpendent ut the ntware Girls Secondary School
three times during 1985: during irarcen, September and
October. During September visit they (the school girls)
had asgsembled at the School's aAssembly Hall. Also present
were the headmistress, the gports' teacher, one Mshana,
the duty tcacher, one Pelekamoyo and other teachers.

PW3 stated that the rneeting was short. The first
respondent had told them that hce was @ Parliamentary
candidatc. He gave shs.2,500/= cash to the headmistress
and askoed those pressnt to vote him into the National
Assenbly. PW3 stated further that she hud no idea for what
purpose the sum of shs.Z,500/= was given. She had been
told by one Mshana that the wmoney was golng to be used for
buying a table for the toble tennis. None had however

she (PwW3) completed her studies.

I

=t

been bought by the t
Mary Edesi (PW5), a Form III girl at Mtwara Girls

Secondary School stated that the meeting at which the

first respondent gave shs.2,500/= to the headmistress

took place either during late august, 1985 or early

September, 1985. She stated that the first respondent

had given the moncy as a gift to tne sports girls wﬁom

he had congratulated for having won in zll the sports

competitions that they had taken part except the table

tennis. He gave the money for buying a table for the table

tennis. She (Fw5) was emphatic that the first respondent

was still o Member of Parliament at the time of the

mecting and that the address was limited to sportse.

Dorothina Philipo (PwW6) also a Form III girl at the

Mtwara Girls Secondary School testified to this visit by



the first respondent. sShe referred to two other visits to
the school that the first respondont had in-de following

the one narrated above - one during the gencral elections
campaign and after ti.c gener.l clcctions. un th- first
visit, =he wos eaphetic that the first resporaent had given

shs.2,500/= ag u preascnt to thew -1 «nd not just the sports

girls; but a gift beccuse the school had won in .11 gumes

except table tennis competition.

Emnanucl Pelckamoyo (PW4) a teacher at Mtwara Girls
Secondary 3School also testified to a meeting addressed by
the Member of Parliament, MNtwara Urban, the first respondent,
PW4 could not place the cxact time of the meeting; he was
certain it was either lote august, or early September, 1985;
a period he had pegged in relation to the time he had arrived
at Mtwara on transfer from bMorogoro. He stated that the
first respondent had come to give a present that had been
promiscd somctime back before his (:wé4) arrival. The gift,
shs.2,500/= was handed to the headmistress of the school
who in turn, in the presence of all present, handed the
money to tha head girl of the sghool one Fatu. Before
handing over shs.z,500/= to the headmistress, the first
respondent addressced the gathering, congratulating the
school team that huad won some gamces and urged the wining
team to work for farther success even harder. He was thanked
by the« headiidstress for his contribution before the
first resgponaent went away in a hurry.

The first respondent testified on how he had come to
give shs.2,500/= to the litwara Girls Secondary school. He
stated that he had visit<d the school in the afternoon of
9th March, 1985 to address the students there on the
Constitutional changes that had been passed by the National
Assombly o 1984, He visited the school because it was
within his constituency and was one of the Party's branches.
He had visited two other Party branches in the morning
of that day i.e. 9th March, 1985: Teacher Tralning College

and Technical Secondary School.



The first resporndent expleined thot nhe had got
permission to visit the school from its Headmistress.

He wont to o schecl at 3 »um. On getting to the school,
he was asked to bc it Juc st or honour Lt thnc school's
prasencation day. There had been an inter-domitory sports
competitica soi.tinme back and the first respondent was
asked to presont sniclds, cups wnd medals to the winnerse
The school's sports teacher, idugu Malifedna cddressed

the gathuring. In his cddress, hdugu walifedha touched

on the difficulties that the school was facing in sports,
He had stated that the school did not have a table for the
table tinnis and that the girls were forced to go to other
institutions to play teble tennis.

In response to the address by Ndugu Malifedha, the
first respondent had orfered to contribute some money
towards acquisition c¢f = table for the table toennis.

On inquiring whether its cost was known, he (first
respondent) was told that its price was not known.

He asked the school authorities to enquire about it and
to inform him later. The offer was in realisation of
the important pluce zttached to sports in our Republic.

The first respondent testified that the school sports
teacher later wrote him a letter (exnibit 0.1) dated
27/4/85 U.f.s. the School's Headmistress and copying it
to tha Reglonal Lducation Officer, detailing the cost
of the tablc for the teble tennis. It was shs.2,500/=.

The letter reads:

YAH: KUCHANGI.. MEZA Ya MFIRA wa 1~;EZ:1

Husika na kichwa cha habari cha hapo juu, na
ikikumbukwa mapems rwezl march, ulipotutembelea shule
yetu uliafiki kuwaj; Vijana wako mbele, katika fani
ya michezo ila kwa sabebu ya ukosefu wi vifaa ndiyo
michezo inazorota. Uk=zhidi utatoe mchango kwa ajili
ya meza ambayo ghorama yake ni shs.2500/=.

Nasi tukahahidi kwanba tutahakikisha tunaleta
ngao, katika mashindano va Umiscta Mkoa. Hivyo
tunakuarifu kuwa tumefanikiwa kuletu Ngao katika
mpira wa Kikapu tukiwa mshindi wa Kwanza (Umiseta Mkoa)
Mpira wa wavu wshindi wa kwanza, na michezo yote
iliyobali kushinda na kushika nafasi yo pilie

Wako katika Ujenzi wa Taife,

Sgd:  MaLIFZOHA KoS.Koe
FwALINU s mICHEZO




The first respondent testificd that he h.d receivea the
lett.r on 3/7/85 having ocon out of tware between 2%/4/85
and 2/7/85. He detailed his movements during tais perliod.
The “lrst respendent stoted that he nud soon after
getting the Ictter tried to got in contact wita the
neadnistiooss of Mtwora Girls Secondury Lchool bus was told
that the Zchool had been closed. He hoosover man.ged to speak
on tel.ovhone to the hHoadmistres. on 2/8/85@ lie could not
arrange a mneeting for the handing of the meney o3 ne had
been told by the ncaumlstress toct they h.od Jjust cpened
the school and they hed many activities to perform. The
headmistress told him elso that she was leaving for basasi.
The time was not therefore convenient. The first respondent
again telephoned the mtwar: Girls Secondary school headmistress
on 20/8/85 asking if he could go to the school to give his
contribution for the table tennis. He was told thot he
could go to the school on the next day i.c. 21/8/85. He
went to the school at 4 p.n. as planned. He gave shs.2500/=
to the headmistress as his contribution for the purchase
of n tablce for the table tennis. He rejected as a lie
what was stoted by Zainobu gRashidi ‘pPw3). He had not,
he stcoted, been to the school in September, 19835 nd had
not in glving the woney canvassed for votes. The first
respondeint further stuted that he hu:d not told *the girls
at tho school as hu was leaving that they were going to
meet agoin during the election campailgn. He could not
say so as the Primcry Nomination of cendidates 1:t alone
the final nomination of the two cundidates by the Party's
National Exccutive had not been done.
The headmistress of Mtwara Girls Secondary School
Miss Cecilia Kayuza (DW.2) confirmed the story by the
first respondent on how he had come to be involved with
the purchasc of a toble for the table tennis and when he
(the first respondent) had given the promised sum. Like
the first respondent, shc had said that the first respondent
had not asked for votes as Zainabu Rashidi (pPW3) had
stated nor did he tell them thet he (first respondent) was
going to scc them agazin during election campaign as Mary

Edesi (¥w5) and Dorothina Philipo (Pw6) had maintained.
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She (DW2) stated thet on the day thoe first respondent had
come to give them shs.<,500/= for the purchasc of a table
for thc¢ table tennis, the first rospondent was so much
pressed for time thaot he had even suggested to her that

he leave the money with hur instead of going to attend

the set mecting. She h.ad however pressed the first
responduent to hand over the monéy to the School himself

as the girls had already been assembled. She had escorted
the first respondent straight to the assembly Hall without
going to hur office tirst. She estimated the neeting as
having taken about ten wminutes,

There is no doubt that zZuinabu Rashidi (Pw3),
Emmanucl Pclekamoye (PW4), Mary Edesi (PW5) and Dorothina
Philipo (PW6) are testifying to one meeting at which
shs.2,500/= was given to the headmistress of their school.
The cvidence of the four witnesses sufficiently identifies
the meeting and as stated above the first respondent does
not dispute this fact, and except for w3, thoe rest
(Pw4, PW5 and PW6) talked of the money having bsen made
to promote sports und with particular reference to the
table tennis. Zainabu kushidi (FW3) was thoe only witness
out of thco four that hace stated that the first respondent
had canvassced for votes at this meeting and that he was
a Parliamentary Candidate for the pMtwara Urban seat.

The first respondent disputes these assertions.

Mary EZdesi (PW5) and Dorothina Philipo (rwé6) had added
that the first respondent in bidding them fare~well had
told them that they were going to meet zgain during the
General Elections. as the first respondent was then

the Member of Parliament, she and others present knew that
he was going to bc¢ one of the contestents. The first
respondent stated th t he had made no such statement.

The duty of proving this or that is on he who alleges
i.e. the petitioner. And the standard of proof is beyond
reasonable doubt. L.t me now look at the evidence as
a whole and the witnesses who gove it. Zailnabu Rashidi's

testimony is contradicted even by the three witnesses of



the petitioner. The three witnesses largely support
the casc of the first respondent. apart from the gift of

shs.2,500/= that the rirst respondent gave, what she

stated happcened: th:e asking for votes by the first respondent
and the statement that e (the first respondent) wus a
candidate in the forthcc .ing elections were disputed by

PwWw4, PWS and PW6. Zainzbu Rashidi (Pw3) was a very
unimpressive witness. JShe obviously has very little
retentive powers. ©She (PW3) could not remember the gist
or content of the speech by tne first respondent and she
herself said so. She could hardly concentrate on anything.
She could not even take stock of her surroundings in court.
Her evidence clearly shows that she takes as tiruth anything
sha feels like irrespective of the contrary evidence
starring at her. She had for example stated that Emmanuel
Pelekamoyo (PW4) was the duty teacher on the day the
first respondent had gone to their school while this was
not the case; Emmanuel Pelekamoyo himself disputed this
fact. She (PW3) had stated that the sports teacher was
called hishana while this fact ig disputed by the evidence
of the School's headmistress (DW.2). Emmanuel Pelekamoyo
(PW4) mentioned names of two teacherg and these have no
relationship with what was mentioned by PW3. again she
mentioned that she had been told by the same Mshana
(when and where she does not mention) that the money shs.
2,500/= that the first respondent had given to the school
was going to buy a table for the table tennis. The evidence
fs clear that the contrioputed money (shs.2,500/=) was for
the table tennis and this had been mentioned at the time
the money was being given.

I find Zainabu Rashidi (PW3) had lied to this court.
She seems to enjoy lying without being bothered that she
was going to be found out in no time. Lhe had even lied
to the court that she had got a IV bivision - a lie she
must have known would be exposed 1n no time. Uhe
description of her by the headmistress (Dw.2) wapg fully
borne out by her performance in court. 3he must indeed

have been a weak student, a fact further borne out by



her examination results. She had got accordin¢g to Dw2
a zero division, 1 accept ©s truce this cxamination
result . ZERO DIVIS1ON. 1 see no merit in the implied
submission by Lir. Tuens:, the learned counsel for the
petitioncr that the he dristress (5W2) was not an
impartial witncss. For teachers could casily remember
the intelligent as well as the very dull students that
had passed through them .11 their lives; both qualities
leave markse.

I accept the fact that Emmanucl Peloekamoyo (PwW4) had
set to speak the truth.  Most of his evidence has received
independent confirmation. wsxcept for incorrect details
like the fact that at the time of the presentation of
shs.2,5C0/=, Parliament had not been dissolved, and the
fact that the headmistress had given the shs.2,500/=
to the hecad girl FPatu, . uccept his «vidence. 1In fact
the head girl had prominently featured on the occasion,
she having becen askec to proposc ¢ vote of thanks to the
first respondent. Emmanuel Pelekamoyo (Pwéd) gave details
of the meeting including the order of speeches and their
contents. Heg had céncluded his testimony by stating
that the first respondent whom he kept calling as the
Member of Parliament had not been heard by him say that
he was giving the shs.2,500/= for electoral purposes.

He heard tﬁat the money was for the development of sports

at the school and the identified sport was the table tennis.
Mary Edesi (PW5) and rorothina Phﬁlipo (PW6) were fairly
detailed on what was said by the first respondent at the
meeting. They both stated that the first respondent had
restricted himsclf to sports development. I will presently
come to thelr statement regarding the first respondent's
farewell to themg

The firét respondent as stated above gave to the school
shs.2,500/= on 21/8/85. By this time, the National
Assembly had already been dissolved. The first respondent
had filled in the Primaery Nomination papers on 8/8/85.

He was in terms of s. 2(1) of the glections aAct, 1985

a candidate. See also MGONJa's Case (supra). However
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the Special Annual District Confer-nce had not met.

No aspiring candidate for the National Assembly, incumbents
included could assume ta. t he was going to be picked

a candidate for Parliimentary elections. Lxperienc« has
shown how unwise it s to assume that so and so was

going to be¢ a candiante. The Mtwara Urbarn selection of
candidates by the Nation.l Sxecutive Committee is a

case in point. The potitioner was »y the evidence of the
first respondent, which I accept as true, number four in
the primary nomination stuage out of the elght that had
filled in nomination papers. He was selected to contest
against the first respondent who was number one leaving
aside Salim Samli Chikomele (FW2) who had been number

two at the primary nomination stage. dothing could be
assumed. It is partly for this reason that 1 reject the
evidence of PW5 and FwW6 regarding the remark the two
witnesses had sald the first respondent had made when
biding them farewell. Further if this remark had been
made, Emmanuel Pelekamoyo (PW4) would have heard it and
going by tho quality of his memory, he would have
mentioned the statcuent. In this respect, I had thought
of the possibility that the first respondent might have
uttered the alleged statecment as he was being escorted
out of the Assembly nhall. X dismiss this possibility
noting that the headmistress (DW2) who would have been
amongst the escorting entourage would have heard the
statement. She said that no such statement had been made.
The statement locks oddly out of place in terms of content
and order it appeared. a seasoned politician of the
calibre, exposure and experience of the first respondent
cannot make such a statement to & mixed bag as that.

He did not even have the inclimation to speak anything

on the day as per evidence of Dw2 which I have already

stated I accept as true,
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I have av some places above stuted that I accepted
the evidence of the first rcspbndent as true. This was
stated to cover only certain points ther.:in considered.

I would wish now to state thot I accept s the truth the
evidence of the first rospondent prescntly up to the stage
of the ﬁresentation of shs.2,500/= to the school on
21/3/85 for the reasons wetailod below. This evidence is
supported by cther independent evidence. The letter
addressod te him by the ..twir. Girls Secondnry School
sports tuacher (exhibit D.1) guoted above confirms the
back ground to the giving of the money by the first
respondent, Evidence of pbmmanuel relekamoyo (PwW4),

Mary Edesi (PW5) and Dorothina bhilipo (PWé) as analysed
above londs further credence to the first respondent's
story at some places. The evidence of the headmistress
Cecilia Kayuza (DW.2) confirms a major portion of the
first raspondent's back ground story to the giving of
shs.2,500/= to her school by the first respondent.

The evidence amply cenfirms the first respondent's attempts
also to give his promised contributions to the school.

The headmistress (IVj.2) expl.ined also how inconvenient
it had been for the first respondent to go to the school
for the purpose of sending thoe money. Guests or visitors,
she emphatically stated, visited her school at the school's
conveniuiice and not otherwise. This had helped to

push the day the first respondent went to give the money
(shs.2,500/=) to beyond the day he (the first respondent)
had fill=d in his primzry nomination papers i.e. 8/8/85.
Par from critising her (DW2), I find the rule she keeps
reasonable and understandable. They are there to educate
but not to play hosts to many who may be curious.

I was impressed by the way she testified and the obvious
command of thc facts sihre had exhibited. I call her an
indepoendent witness notwithstanding the fact that éhe

had bueen called tc testify by the first respondent.



In so holding, 1 reject as becing without merit the
submission by Mr. Tenga that the witness had been a
prepared one¢. She look.d anﬁ soundea prepared because
she wao - confident .nd, .s I have said, truthful witness.
Another thing, the evidence sufficiently shows that the
first respondent and th. headmistress had not known e:asch
other for long. Ccllusicn can saf.ly be ruled out.

Mr. Tenga has invitea the court to accept as true
the cvidence of Zainabu kashidi (PW3), Mary Edesi (Pw4),
Dorothina Philipo (PW5) and Emmanuel Pelekamoyo (PW6) in
preferance to that of the first respondent and Headmistress
Cecilia Kayuza (DW.2), I h:ve already indicated my
positions on the matter. 1 wish to add though that where
there is conflict I pruf.r the evidence of the two
teachers ~ Emmanuel Pelckamoyo (Fw4) and Headmistress
Cecilia Kayuza (Dw2) to th.t of their students PW3,
Zainabu Rashidi Ppw4, Mary Edesi and Dorothina Philipo
(PW6)a. I have already stated my reasons for this.

To summarise, 1 am satisfied that there was a
meeting ot Mtwara Girls Secondary school that had been
attended by the first respondent. This nceting had teken
place on the afternocn of 21/8/85 as the first respondent
and the 5chocl's headmistress stated. I am further
satisfied that at thot meeting, the first respondent had

handed to the headmistress shs.2,500/= as his contribution
towards the purchase of a table for the table tennis in
fulfilment of the promise he had made to the school on
his visit on 9/3/85 whun responding to the speech by the
Sports teacher. I aum further satisfied that 21/8/85 was
picked as the date for tiic hunding over because the
headmistress had felt the d.y convenient to the school
and thot the first respondent had no hand in its choosinge.
I accept as established thut the meeting was saort - it
took ten minutes as tne hcadmistross (Dw2) stated and that
if the first respondent had his wey, h:z would hzve handed
the money to the headmistress (DW2) to h.nd over to the
school loter on., The meeting, I find os made out was

not for electioneering; it huid been restricted to sports

activities only.
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In view of the forcgoing I address myself to the two

issues in tho follewing manner:

1. that the first respondent h.od not crganised
himself o meecting for the purpose of
camprigning for the elections as is
stated in perzgraph 7(a) of the Petition
and

2. that the scid sum of shs..,500/= was not
given on the 3rd July, 1985 or on or
about 12th September, 1985, It was
given on 21/8/85.,

I now turn to the third issuc:

Whether th¢ said sum of money was given

in circumstanccsg amounting to corruption.

Mr. Tenga submitted thot the evidence sufficiently
shows that the first respondent had given shs.2,500/=
to the Iitwar:z Girls Secondary School corruptly. He had
stated that the donition had been timed nearer the
elections to influer.ce the voters. Ignoring the heavy
schedule of the flrst respondent, dMr. Tenga submitted
that the first respondent could have sent a cheque or
money order to the school. He maintained that there
had becn no efforts made to pay the money earlzer than
21/8/85 when the first respondent had already become a
candidate. He concluded by stating that the case fell

within the kgonja Case (supra)and the hwanga Case Civil

Appeal No.4 of 1982 ( Ci ) unreported.

Mr. Kumwembe submittod that the money was not
corruptly given and hes asked the court to bear in mind the
evidence of Headmistress Cecilia Kayuza (DW2) in this

regard. [ic submitted that the Mgonja case was distinguishable

once on¢ considers the long history of the contribution.

Mr. Sengwajl's submission was on the same lines.



the Court of Appeal had accepted as
established the dign Court finding by two of the three

judges that tried the cose that Mgonja had set out to

He "gave out the footballs and

campaign for electic

promised audienc: jerseys and OLhCr gane and sport

19

equipment if he woes clected and thot ne asked For their

support in the cuming election". soe Mgonja Case (supra)

at p. 6 = 7. Mgonjm was in an election campaign, offering
bribes to hig audience and holding out « carrot to them -
available only if they elected him. And Mgonja was at the
time I!Minister responsible for sports. He was therefore

a credible promisor of the¢ goods. The case now under
consideration is similar to Mgonja's cuse only in so far

as the audience was of students and the functions took
place in August. But the similarities ond there. The case
under consideration is different as its history shows.

The motive of the visits, timing =nd content of speeches

are different from trose in pgonja's Casc.

I have above pointed out the history of this gift of
shSQZ,SOO/;c I wish to however emphasise the following:
that thc first respondent had not gone to school on
9/3/85 to give a ¢gift., That was not the purpose. He had
gone to explain to tho school girls Constitutional changes.
The purpose of the visit could not have been nobler.

The first ruspondent had not solicitated giving the
assistancce, it had been a spontaneous offer of assistance
in response to the speech of the sports teacher on the
difficulties the school was facing in sports gear. It is
important QS£S to note the reasons behind the offer as
stated by the first regpondent. H: offered in realization
of the importance our Republic attaches to sports. That
sports plays an important place in the development of
good socilcty cannot be denied. It covers issues like
health building, discipline, cooperation, refreshment etc.
The Party and Government have attached a high priority

to its development. The act of the first respondent in



offering to contributc wiae commendeble. 1t also was eventually
going to eosc difficulties of administration at the

schocl: the ovidence shows that the girls were forced

.to travel to other places 1in search of facilities. With
their own toble tennis, tney were going to stay within

thair campus. Tho wvid:nce further shows that the offer

had not been expectod elti.cr - there was no question of
stags managing - nobody swcemed prepared for the offer

of the first rospondent - the price of the table for the
table tennis was not known. The school had to make
inquiries and it tcok over a month to communicate to the
first rospondent about the cost of the sports gear. By that
time the first respondent was ocut of Mtwars. e never
received the letter till July, 1985. There is no
contrivance here to push the donation ne.rer the election
day. Another thing, the first respondent had not offered

to buy the table for the table tennis all by himself.

There was no showing off offer -~ he stated that he was going
to contributce something towards the purchase of the table.
That hc eventually gave the entire cost price of the

sports gear may have been bocause of the very reasonable
price of the item - it was affordable. He did not even

when he¢ eventually went to pzy the money and with the
elections around the corner offer to buy something else

as he could very well have done. This is one other

diffcrence between the case and Mgonja's Case. The

timing of th¢ giving was not first respondent's choosing.
The accepted evidence clearly shows that. The first
respondent had not even wanted to spsak tou the girls on
21/8/85, And he wos trying to avoid speaking to the
gathering when the girls were already in the Assembly Hall
walting ~ would that have been a good way of wining
papularity? Campaigning by shunning the electorate?

And even when he goes to the Assembly Hall, he makes it
clear to those present that he was in a hurry and spent just

ten minutes, Was such an act calculated to win fawour really?
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I have no doubt in my mind that the money was given
by the first respondent with the clear motive of promoting
sports at the school as any good parent, good Party man,
good servant of the people of some means or substance
would have done. He expectucd no electoral advantage.

That the money was paid in august, 1985 when it was
nearing elections was accidental and not purposely timed

as was the case in the case of Abel Kyagunya Mwanga v,

BEliasaph Masige Lima Civil Appeal No.4 of 1982 (C.A.)

(unreported.) Even the petitioner had conceded when under

cross—examination by Mr. kumwembe. He stated:

"the money was for buying table tennis
equipment, I would not say the money was
for the campaign. I leave it to the Court”.

The court to which the petitioner has left the determination

of the issue answers thus:

3¢ that the said sum of money was not given
in circumstances amounting to corruption.
It was given in furtherance of sports, a
decision made as early as March, 1985,

I now turn to the fourth issue:

4, Whether one Mchinji openly campaigned for

and with the consent of the first respondent

-

and whether the said Mchinji threatened to

have prosecuted those who would vote for

Luwongo, the Petitioner,

Almost at the beginning of his testimony, the petitioner
stated that he had lost elections because the voters had
been thrxeatened not to vote for him. He singled out one
Mchinji as the person who had achieved that by cycling
all over the town threatening with prosecution anybody
who dared to vote for him, The petitioner stated further
that he had heard that Mchinji had been even to voter's
homes threatening them into not voting for him. He

mentioned one Yakuti Athumani as a victim of this.
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The court was told that the s2id Yakuti athumani was going
to testify, He was not called to testify and no reason was
given, Whether a person going by the name existed or not
is difficult to state but his non production as a
witness has had the effect of turning this particular
piece of c¢vidence hearsay evidence. E=yond this wide
allegation against Mchinji, the petitioner produced no
evidence at all. He did not for example show how pMchinji
was going to know which voter had voted for whom as voting
is done secretly nor haw much canvassing was done. It was,
however, clear that the petitioner had depended on wild
gumours to support his allegation. When being eross-examined
by Mr, Kumwembe,, the petitioner made it clear that he had

no evidence on this question. He stated:

"I mentioned Yakuti Athumani as the person
threatened by Mchinji., I cannot mention
anybody else even if given more time, Yaxkuti
was met by Mechinji at his home',

The petitioner also stated that he had been threatened
by Mchinji., The nature of the threat is not however spelt
out in his testimony; it certainly is unconceivable that
Mchinji could have had the nerve to threaten the petitioner
into not voting for himself for fear of being prosecuted
by Mchinji!i The petitioner it must be pointed out had
not made this allegation against Mchinji in his examination
in chief, The statement that hs (the petitioner) had been
threatened by Mchinji came out during his cross-examination
by Mr, Kumwembe, the learned advocate for the first
respondent, Before then he (PW1) had restricted himself
to stating that Mchinji had been threatening people not

to vote for him,
I put no credence to the allegation by the petitioner.
The way it came out was more of an afterthoughf to boost

his wishful thinking that if it were not for Mchinji,
he would have been elected a Member of Parliament fqr

Mtwara Urban Constifuency. According to the evidenge of
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Mpochi, Mohamed Salim (PwW8) Mchinji was working at the
Town Council supervising cr.inage diggers. The petitioner
who was less specific on the suoject had stated that
Mchinji worked in Hewlth Division of the Mtwara Town
Councile. Against Mchinji was the Petition r - un
Zducation Officer with JUwATA, a powerful office in a
powerful Organisation affiliated to the Party. He has
worked for this powerful Orgarisation since 1974. He is
a teacher by profession and passably educated. He had
tried to be a Member of Parli?ment three times, with the
attempt (1985) the most successful. He is also fairly
advanced in age, 52 years. He could hardly be threatened
by Mchinji. These relative positions of the threatened
and the threatener would have sobered the threatener into
realising that he¢ was playing with fire. If Mchinji had
not been threatened by the position in society of the
petitioner, the petitioner could have taken effeective
steps to stop the alleged hullabaloo. He had the means.
He must have known that what he had believed Mchinji

was doing was contrary to the Elections Act, 1985.

He (PWl) could not have been an education officer dealing
with Workers Education from 1974 upto now without knowing
this elcmentary fact. FPurther, PWwl knew he could have
reported the matter to the Police or any other agency of
the Government or to the Party. The Petitioner cannot
claim not to have known that the elections were being
organised and conducted by the Party. Indeed old man
Saidi Mchoma (DW3) an impressive witness by any standard
had stated that his home was open for both candidates but
neither of them had gone to complain that he was being
threatened by anybody. As far as he was concerned the
whole campaign went on well, I do not believe either what
(the petitioner) had said during cross-exagionation that he
had reported the matter to the Police 0.C.D. This was
another afterthought to eliminate incredulity that he
(PWl) must have known he had created into other people's

minds. If he had made the report, he would readily have
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said so in his examination in chief or even during
cross—-examination by wmr. kumwembe. He did not have to wait
‘to favour Mr. Sengwaji with thut enswer thereby throwing
overboard his earlier reply consistenty made at least

three times that he had taken no step against lichinji as

he had decided to wait to come to court in case he lost the
elections, Further if he had really gone to the Police

to report, he woula not have been satisfied by the reply

he received from there i.e. to ignore verbal threats and
should go to report the matter only after being beaten!
What an answer to be satisfied with. I doubt .f the 0.C.D.
had heard the complaint, The petitioner does not rememper

the date he had gone to report the matter even!

I would in conclusion state that the petitioner has
failed to prove that one mchinji eampaigned for the first
respondent, Much as he had already made up his mind to come
to court in case he failed to win the elections, he had
not set out to come to court with evidence., Further the
petitioner has failed to prove that the said Mchinji had
threatcned to prosecute those voters that would vote for
him. For one thing even assuming that ptchinji would have
brought private prosccutions as provided under s.99 of the
Criminal Procedure Act, 1985, no magistrate would have
assented to the private prosecutions. One has to commit
an offence to be prosecuted in a court of law ~ (Long gone
are the déys of the Star Chamber as existea in England.
Come to think of it, even if those days were still here,
the petitioner would not have benefited. They were for the
State) - veting for the petitioner would not have amounted
to an offcnce., Secondly assuming that anybody that had
voted for the petitioner had committed an offence, could
Mchinji have been in a position of knowing who had
committed that offence? Voting is secret as stated above
and effective statutory measure have peen taken to
ensure the secrecy is maintained: see s.61 of the Eleetiohs
Act, 1985. Did Mchinji have the means and power of

policing the voting,
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Mpochi lMohamed Salimu (PW8) stated that Mchinji huad
threatcened him with detention for h.ving dared to ask the
first respondent a 'hostile' ques ion at the Chikongora
election campaign stop. PwW8 had stated that based on a
breach of promise to (hilkongora residents by the first
respondent during his tera 1980 -~ 1985, he had asked the
first rospondent where his (rfirst responuent's) loyality
was -~ to those who had electoé the first regrnondent or
the nation., DMchinji went to his house soon after the
campaign meeting and in the presence of many people some
of whom had been playing 'bao' with him, told him (PW8)
that he (Mpochi Mohamed Salim) was going to be put on the
list of sixteen people for detention. He (FW8) stated
that he had been effectively threatened but decided
against taking any immediate action against Mhchinji,

He stated that he felt the threat had not been idly made
as Mchinj}l was being backed by the first respondent whom
he knuew was a very powerful person, him (the first
respondent) having gone to school with Mwalimu. The
first respondent could therefore have asked Mwalimu,

as the Head of State to detain him (Mpochi Mohamed Salimu
(PW8))o

The first respondent in his defence questioned the
truth of the evidence touching the alleged threat to PW8
by Mchinji. The first respondent had stated that the meeting

at Chikongore had ended sometime after 6 po.m. It had
started at 4.15 p.m. when the Party leaders started
eampaigning for the Presidential candidate. This took

up to 5.30 p.m., when the petitioner staerted campaigning.
The first respondent went on to state th.t before the
petitioner had finished his speech, there came heavy rain
which had continued up to 5.50 p.m. He too had to explain
himself., The meeting therefore was closed after 6 p.m.

This evidence stood unchallenged.
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I find it hard to accept that the witness had had
a confrontation with one Mghinji let alone threatened by
him on the lines he Mpochi Mohamed Salim (PW8) has
described in court. A threat of degention particularly if
taken as PW8 did is serious and frightening., It is not
taken lightly by any sane person; the Government included:
see the Constitutional safeguards against detention,
Mpochi Fohamed Salim (PW8) appeared sane; sane as he
had appeared to be, his conduct on the evening of the
alleged confrontation with Mchinji makes me wonder. Though
he had becen threatened at his home where he had been
playing 'bao' with several other people, he could not
remember a single person who had been present, what a
memory or was 1t because of two big a shock or fright!
But according to Mpoghi Mohamedi Salim (PWB), he (rw8)
never even stirred -~ just continued to play 'bao'; he
never bothered to report the threat to any Government
agencye He had stated during the examination in chief
and whcen cross—examined by Mr, Kumwembe, the learned
Counsel for the first respondent that he did not report
to anybody -~ the first respondent included despite the
fact that the two were in good terms and had both worked
as Mtwaro Town Concillors, He stuck to this reply even
when questioned on the matter several times overs But
when cross~cxamined by Mr. Sengwaji, learned Senior
State Attcerney, he modified his stand and replied that
he had reported the incident to his Branch Party Chairman.

He was still awaiting results of the report but he was
happy by the inaction! 1 say that other sane pecople

could not have reacted as such if what he claimed had
really happened. He (PW8) has had a varying and is it
rich background « a businessman since 1974, had been a
town concillor for Chikongora ward, Mtwara township for
some three years 1981 - 1983 and had been during the 1585

General Elections an aspiring candidate for Tandahimba,
Newalae He had come fourth out of the twelve candidates

that had filled primary nominations papers - nqt simple

feat and definately unachievable by a zombie, He was fairly
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anticulate; at times 1 felt he (PW8) had forgotten himself
and thought he was condueting business in his tea room,
He (PW8) and Mchinji knew each other, Mechinji knew that
PW8 had bcen a town coneillor and very much his senior at
the tiice at the Town Council. This is not a person to be
threatened by lMchinji whom PwW8 had himself described as
a headman of th¢ labourers employed by Mtwara Town Council
to take carc of drainage system. I dismiss this allegation
of PW8 having been threatened by wmchinji as a lie, ill

conceilved and miserably delivered.

I must say that the petitioner had again failed to
furnish any evidence to support his allegations that
Mchinji had threatened him or some voters. The evidence
that the petitioner has produced had been contradictory
and highly unreliable. He had shifted his pgsitionsg like
water in a container being taken along the roads full of
eorrogaticns. I have above pointed out many eixamples let
me add two more, The petitioner had stated that he had
seen Mchinji along the campaign trail, a statement he
modified during eross-examination when he admitted that
he had not seen and could not have seen the said Mchinji
at all the campaign stops. He had alsc informed the court
that he knew of many people that had been threatened by
the mighty Mchinji yet when pressed to mention their
names he failed and had to concede through his silence
that he had no facts to support his allegations, He was

satisfied to bask in rumours. The evidence of Mpochi
Mohamed Salim (PwW8) was equally unhelpful, He had as I

stated above invented it but unfortunately for him seemed
to have had little time to polish it. It was crude and

cowardly delivered.
In view of the above 1 answer the fourth issue as

follows:
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that Mchinji had nct compzigned for the farst
respondent with or with.ut his consent.
Further Mchinji had not threatened to
prosccute those who woula vote for Luwongo,
the Petitioncr. He neither had the capacity
nor the law on his side to execute such an
assignmente.

5 Whether the first respondent's comparison of his

position with that of the Presidential Candidate

on the ballot papur was prejudicial against the

petlitioner and in contravention of the Elections

ﬁ.&t 19850

Pour witnesses for the petitioner testified to this.
These were the petitioner, Yona Nguta Luwongo (PWl),

Salimu Samli Chikomele (PW2), Mohamed Ali Kunguru (Pw7)
and Mpochi Mohamed Salim (Pw8). Except for the evidence

of the petitioner on the matter, I intend to quote the
other three witnesses in full. This approach is necessitated
by the fact that the gquotes cre short and the ease it
brings in bringing out similarities and contradictions
in the evidence.
The petitioner stated that at Chikongora campaign
stop the first respondent had shown to those present
two photos -~ of the President.anc himself. He asked the

people to tell him on which side of the paper the two
photos werc. The pecple said that the photos were both
on the right hand side while his (the petitioner) was
on the left hand side. The first respondent went on to
ask the pcople what was on the left of the Presjidential
candidatce's photo and the answer from the people was
that therc was "darkness". The petitioner stated that
the first respondent went on to state that the left was
always not capable cr guod as 1t always touched dirt.

The people laughed.
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Salim Samli Chikomele (PW2) had attended LYo campaign

meetings; at Vigaehi and Chikongora, He staked:

"At Chikongora therc were two photographs -
that of the Presidential eandidate and another
one of the Parliamentary candidates., The
photo of the Presidential candidate was on
the right hand side of the paper. Mr., Shaba
was the last speaker., He showed us the photo
and askcd us on which side it was, Wwe said
on the right. Hc¢ asked us to vote for him.
He then showed the photo of the Parliamentary
candidates and asked where his photo was.

We sald on the right, He then advised us to
cover the left photo with out left hands and
vote him on the right, The leff hand is
useless and used only for dirty things like
cleaning ourselves after a call of nature,

He told us to vote him, Shaba and not Luwongo

who could not speak properl{ even with his
Secretary Genegale How could he speak with

Nyerere. That 1s in general what I had heard,

At Vigaeni, the same words were stated
by Shabat',

Mohamed Ali kunguruw (PW7) also testified on what had

transpired a2t the Chikongora campaign stop. He stated:

UI had attended the campaign meeting at Chikongora.
The petitioner and the first respondent were
the candidates, They were eanvassing fog
votes, I heard somethings.by Mr. Shaba thag

I felt was not in order. He had stated that
he was Shaba and that even the Nation hag
thought he was better of the two, He wanted

us to have a look at some photographs « two
photos, These were of the Presidential
candidate and that of Parliamentary eandidates.
He stated that the Presidential eandidate
photo was on the right hand side of the

paper as was his on the Parliamentary capdidates'
photo, Be careful « do not get lost in your
voting. Do not go and vote for one on the

left for the left hand handles dirt always.

If you pick the left, you weould have selected
dirt (mavi) and dirt does not work. Pilek

the right hand side photo, for I hawve been
speaking to the President all the time. I

have forgotten others said at the meeting.

On hearing these words, I was nol happy.
I could not understand how Shaba equld
compare his opponent with ‘*kingesi®,.
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Mpochi iiohamed Salim (Pw8) also testified on the Chikongora
eampaign meeting, He stated:

"sees Then came Sheba who first showed us the

photo of the Presidential candidate and asked

us where the photo of the cundidate was, we

told him it was on the right. He asked usg
what was on the left and we said there was
nothing, Then he tcok out photos of
Parliamentary candidates and asked us where
his photo was, Wwe told him it was on the
right, He then asked what was on the left
and we said buwongo. He told us to be
carcful as the left hand is not goocd. The
left hand is used for cleaning ourselves
after a call of nature (kuchambia mavi) and
all other evils are done by the left hand,
It is not good. People laughed very much',

The first respondent disputed the evidence of the
four witnesses, in so far as the four had stated that he
had equated the peititioner with dirt because his
photograph was on the left hand side, He testified
that at Chikongora election point he had told the
electorate that his photograph was on the right hand side
of the ballot paper like that of the Presidential candidate.
He had asked them to vote for him after they had voted
for the Presidential candidate by just stiegking on thejr
right hand side, He had asked the voters present not
to vote for the petitioner whouse photograph was on the

lefts The first respondent maintained that he had also
campaigned for his opponent when speeifylng tc the
voters on which side his (petitioner's) photograph was
placed. He rejected the allegation that he had said that

his oppcnent, the petitioner was "mavi'.

3aidi Mchoma (DW3) the chairman of the election
eampalgns organising committee eonfirmed the v
story of the first respondent, He stated that the
eampaigns were conducted in an orderly way and by the
time they had concluded the eampaigns, they had all
cheerfully said goodbye to each other. He maintained

that no rough language had been allowed. Thoe candldates
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were tolc to limit thenselddes ¢o talking about what was
contained in the YILaNI" and ahy diﬂefsions were guiekly
checkeds He uentioned that under hils ehalrhanship,

tha threc supervisory delegates from Kilwa, a Security
Qfficer and Police Officer together with the tuo
Parliamentary candidates met at the end of every gampaign
day to review thelr performanee; any infringements were
checked there. The two candidates could also complain

to the Committee asking for the regularisation of gertain
factors that he (the complaining candidate) may hold were

out of order, The problems were discussed and sorted out,

Saidd lchoma (DW3) accepted the use of the two
photographs by the first respondent but mainta.ned that they
had becen properly utilized to enable the voters know

whare to vote for the candidate of his choice, He could

not, he cmphasised, have allowed improper references

being made by the first gespondent on the lines stated

by the petiticner, Yona Nguyta Luwongo, Salim samli Chikomele
(PW2), Mohamed Ali Kunguru {(PW7) and Mpochi #ohamed Salim

(PW8), DW3 intanced some matters that hs had forbidden
by the candidates.

I have said Saidi Mchoma (DW3) was on impressive
witness by any standard, He was an old man of young
spirit, intelligent, witty and obviocusly in ccommand of
his factse His memory was excellent. He was not given
to answering questions in manners like "1 have forgotten
what transpired next, 1 don't remember, may be etec”.

He was straight forward. He spoke with authority and he
commanded respect. He appeared to me a no nonsense man
and as I have already siated, trythful,

I have above stated that he (DW3) and his Committee
had disallowed certain statements which they had thought
tainted with tribalism and unfair accusation to the Pariy.
By comparison these infringements were minor to the

infringements alleged in court hy the petitioner that 4£he
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first respondent frad compitted at seweral election
campaign stops in terms of the extreme vulgarity, obwious
breach of "ILANI" and repudiation of the Party®s steadfast
stand that the twe cendidates in its eyes were equally

good Party men and capable of representing the people

in the Republic's highest law making body.

What was set cut in Paragraph 8 of the Petition is not
borne out by the evidence of the petitioner and others.
I state this fully knowing the import of Q.VI r.3 of the
Civil Procedure Code, 1966, But the petitioner had
set out the gist of the evidence in the said paragraph,.
What I cxpected to see in the evidence of the petiticner
therefore was more details of the evidence and not different
type of evidence, In other words, I did not expeet to
see repudiation of paragraph 8 of the Fetition, Repudiation
of Para 822232ntion or mapnufacturing of that which was not
the truth, For truth is constant, Acecrding o paragraph
8 of the Petition, the first respondent and the Pariy
which organises ana conducts campaign had agreed to put the
photograph of the first respondent on the same side as that
of the Presidential candidate to further the chances of
the first respondent in the elections. But the evidence
of the petitioner shows abandonment of the substance of
his own paragraph 8 of the Petition and brings in a totaly
different matter -~ that there was by clear implication
no cordination between the Pagty and the first respondeng
in the printing of the photographs as they appeared
except that the first respondent independently equated the
petitioner with dirt because his {petitionerbs) photograph
was on the left hand side of the ballot paper and as the
left hand normally was used for c¢leaning digf so the
first respondent is alleged tu have said, the petitioner
was dirty and incapable. The egidence of the fhree
other witnesses (Salim Samli Chikomele (PW2), lichamed A4
Kunguru (PW7) and Mpochi Mchamed Salim (PW8) did not
further the substance of what was set out in paragraph

eight of the Petitiocn, They too abandoned the substance
of the said paragraph and generally went algpg with the
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petitioncr's evidence with some significant additions andfor
omissions which 1 point out below.

But even with this newly adopted version of the story,

@

there cexist major contradictions in assentiels in the
testimony of three of the four witnesses on the campaign
meeting at Chikongora, Salim Samli Chikomele (Pw2) had
stated thot the first respondent had accused his opponent,
the petitioner, in an attempt to lower him down even
further, to beilng inarticulate and a coward. He had told
the clecctorate that the petitiocner could not speak even
with tho Secretary General of JUWATA and wondejred how

he could be e¢xpected to speak with mMwalimu Nyerere, Neither
the petitioner nor Mpochi Mohamed salim (PW8) remembered
this having been said., The accusation is not, however,
insignificant to be easily forgotten. Another thing,
while both the petitioner (PW1) and Salim Samli Chikomele
(PW2) testified to there having been some dialogue between
the first respondent and the electorate, with the first
respondent showing them the Presidential and Parliamentary

Candldates phctos and him asking them which photograph
was on what side of the paper, Mpochi Mohamed Salim (Pw8)

maintained differently., There had been no exgchange between

the first respondent and the elegtorate. He (first
respondent) just made statements after showing the
electorate the photographs, Furtheg, there h.d been no

clapping or laughing, Another thing still - PW1l and PW2
who maintained that the first respondent had conducted his

campaign on the guestion and answer basis differ on the
mode of asking questions and the answers he (the first

respondent) had received, PWZ had stated that the first
respondent had told the electorate to cover the empty space
on the left of the Presidential candidate's phgtograph

and vote for him and likewise when voting for a Pagpliamentary
candidate, to cover their left side of the photo with

their lef% hands and vote for the candidate whose

photograph is on the right hand side of the ballot paper.

But PW1l had a different story. The electorate when

aska2d by the first respondent what was on the left hand

side of the photograph of fthe Presidential camdidate had

answered "darkness',
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I accept the evidence of the first respondent on
what had happened at the Chikongora elections campaign
stop on 26/10/85 as true., His evidence has been fully
backed by that of Saidi lchoma (DwW3) whose evidence I
have alrcedy saiad was of very high standard and credible.
DW3 had referred during cross—examination to a factor which
is relcvant heres He had said that during the campaign,
the petitioner had been telling the voters that his
photograph was smallish in comparison to that of the
first respondent and the he (Dw3,and his committee) had
to stop him from complaining telling him (the petitioner)
that the Party was not to blame in the printing of the
photographse Now 1f the petitioner could be told to stop
Lalking about the smallness of his photcgraph, a faet
seen by all present, how could the first respondent really
be left to use such yulgar language as the cone alleged had
been used by him and be allowed to get away with it? The
answer 1s clear that the first pespondent had aot made
the statecments and what the petitioner and the other three

witnesses hod stated were pure lies.

I have azbove stated when dealing with issue number
four that Mpochi Mchamed Salim (PW8) had not attended
the campaign meeting at Chikongora. 1 hold to that finding.
He could not therecfore testify on something that he had
not seen or heard. I accept the evidence of the first
respondent that the campaign meeting on this day had ended
after 6 p.m, and that if he ppochi Mohamed Salim (PW§)
had attended the said meeting he would not have stated
that that meeting had ended at between 4 pem, and 4,30 p.m.
By that time the meeting had barely started. Whether one
picked 4 p.m, Or 4,30 p.m. as the time, the Payliamentary
eandidates would not have started campaigning. I am
strengthened in this finding by the fact that if Mpochi
Mohamed Salim {PW8) had attended the meeting, he would

not have been allowed to leave the campaign meeting
before the end of the meeting as had been stated by the
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ehairman of those meetings Saidi Mchoma (Dw3). My
estimation of the petitioner's credibility is equally
negatives He lied when talking atout threats by mchinji,
he lied by trying to bring in Yakuti athumani und decided
not to risk bringing him to testify. Mohamed Ali Kunguru
(PW7) also lied. He is an old man though he had stated

under ocath that he was 37. 01d but nonetheless an
unashamed liar. It was painful to see such a human

frailty exhibited by such an old man, He had lied when

he mentioned that one Idarusi and one Mahadhan had attended
the campaign at Chikongora. I aecept the first respondent's
testimony that these two were not at the meeting as

Idarusi had at that time been attending a seminar and
Mahadhan had fallen sick.

Likewise I find it difficult to accept as the truth
the evidence of Salim Samli Chikomele (PW2)e His narragion
of what was supposed to have taken place at Chikongora
is completcly at variance with that of the first respondent
{DWl), Could the first respondent who was not a newcomer
to politics and the National Assembly have equated or tie
the membership of the National Assembly with speaking
to the Chairman of the Chama Cha Mapinduzi? Ewven
assuming that the first respondent had made the statement
and had got away with it « the supervisory delegates
being amcngst those laughing or elapping -~ ecould he
really have been that unperseptive and so soon after he
had showed the photograph of the Presidential Candidate
other than Mwalimu and had asked people to vote for him,
Could he have failed to notiee that the photegraph was not
of Mwalimu but that of Ndugu Mwinyi? Further by his own
admission, Salim Samli Chikomele could remembei very little

of that meeting.

while on the question of photographs, I wondered
whether or not the first respondent had not assumed a
symbol that had not been given to him by the National
Executive Committee of the Party. S.53(1) and (2) of the
Election Act, 1985 prouide:
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"53 ~ (1) For the purpose of enabling a
candidate to assist voters to identify him
when voting, a eandidate shall be entitled to
assoclate himself while electigneering with
an approved symbol allocated to him by the
National Execytiwe Copmittee of the Party and
no candidate shall, while eleotioneering,
assoclate himself with any other symbol.

(2) The display of a sympol during the
election Campaign shall be subject to the
control of the District Committee of the Party",

Could the photograph of the Presidential candidate be
taken as a symbol? I think not. The Concise Oxford

Dictionary, Fifth Eddition defines 'symbol' as:

"Thing regarded by general consent as naturally
typifying or representing or recalling sonething
by possession of analogous gualities or by
association in fact or thouught. 3. Mark or
charxacter taken as the conventional sign of

some object or idea or process, -e,g. the

astronomical signs for the planets, the
letters standing for chemical elements, latters

of the alphabet, the mathematical signs for
addition & infinity, the asterisk".

The first respondent was not assoeiating himself with the
photograph of the Pgesidential candidate to the exclusion

of the petitioner. He was only referring the voters to

the side his photo was in relation to that of the Presidential
candidatce. As the first respondent had stated, when telling
votaers to vote for him whose photograph was on the same

side as that of the Presidential eandidate, he was

thereby telling the electorate that his opponent, the
petitioner was on the other side of the Presidential
candidatafs photo, This photo was serving as a focus to
both of them, nothing more. It was not used as a symbol

by the first respondent,

On the basis of the foregoing, I answer the fifth

issue as follows:
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that the first respondent's c.rparison of his
position with that cf the F-osidential
Candidate on the ballot par ‘r wus not
prcjudicial ageainst the Pet cioner ana was
not in contravention of the Elections

Act, 1985,

Lastly, I turn to the last issue:

In the organisatic: cr- conduct of the election

campaign did the menbd: rs of the Political

Committee of the Party accord a fair and

equal opportunity to each of the candidates?

There are two people who had testified to this last
issye: the petitiocner (PW1) and Saidi kichuma (DwW3).

The petitioner stated:

",se On the side of the leaders of the
campaign, there was a complaint that the
Chairman of the campaign favoured my opponet,
The complaint was raised during tne meetings.
Each candidate was given 15 minutes but my
opponent was given 20 - 25 minutw:s. The

cheirman was always reminded of this by the
three supervisory delegates”.

Saidi Mchoma (DW3) lablled this assertion a lie.

Only Mr. Sengwaji, learned Senior State attorney had
addressed the court on the subject. He asked the court
to dismiss the allegation stating that DW3's relevant
evidence on the subject was not challenged. DW3 had given
detailed evidence on the subject. I accept it as true.
To somc extent this evidence is supported by the first
respondent!'s evidence - that out of the complaints he
never mcntioned this, Further as in other allegations
made by the Petitioner, they are wild but unsupportable.
He is thic one who is the petitionsi, ho. is supposed to support
his petition with evidence. He has not proved this

allegation beyond reasonable doubt. I therefore answer
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the sixth issue as vYes",

Mre Sengwaji, when elosing his submission to the
court had stated that in the Attorney General's view,
the petitioncr's defeat in 1985 was like those he had
suffered in 1969 and 1972, He went on to submit that the
petitioner cannot attribute the 1985 defeat to unlawful
acts by the first respondent or/and second respondent.
I fylly associate myself with the submission and add

§
that the petitioner had no evidence at all in support

of his casc. What he had was a collecticn of rumours
unsupportable by evidence, No wonder he had difficulty
in getting witnesses who could stand examination.

X dismiss thc petition with costs and declare that the

first respondent, AUSTIN KAPLRE EDWARD SHABA was legally
elected a Member of Parliament for Mtwara Urban.
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