THE UNITED REFPUBLIC OF TANZ.NTA
IV THE EIGH COURT OF TANZ/NTLA

AT DAR BS SALLII

MISCELLANEOUS CIVIL CAUST N0+ 415 OF -1989
mwm......o......myﬁm

Vorsps Pt
Ye  THE NATIONAL ENGINEERING CO. 1, ) o o o BESPO TN
£o  LiBOUR COMMISSIONER ) ;
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BT, T

This is an applicction for ordors of cortioramd and mandoms o
the deeision of the Cormdssionor for Idboure It 1is supported b oan
offldovit of the appliocant Elilmadi Ngaro and aesompadnod by o sta..tq;vx'
o% fnodis which sots cut the roliof olaimed, »

Mre Mairo, loarned counsol for the applicant subnittod st the -
coupberaffidavit of tho and respondont!s officor onc Mulokogi wes
dgfoctive because it cia not indionto whioh porogrophs arQ based on
knculodpe of-deponont ang whioh an hig infarnotien, He ;mayoc‘.—sLﬂ: ¥
appliootion should bo grantod,

In roply, Mre Murugaruge, Sonior Lobowr Officor fop 0. Comnisagonor

~far Lobour scid that whot wes boing challonged was tho docigion' of b’ha '
Mnistors Ho subnittod furthor thot the applicant was ddsmissod uncoy
Yhe Soqurity of Enploynont Aoty Cop 5T4 and Q4N, 98 of 1965. Tho apguoani
- Xoforred thg notter to the Uenedliation Boond. - Ak hafore tho heagping .
"da.tc tho applicant roquostod tho opinion of the Loboun ORfioar on his i .
w enl the Ichbour Officor dooidod thet the applicont wos 4n tho
Nopagooent of tho business of his onployor and that tho caso should ha
Toforred to tho Industrinl Court, But the 2nd rospondertt ohjooted 4o
¥is to tho Commissioner for Labour 8aying that tho opinion of tho
lobowr Officor diseloscd nanifost orrar of Lowr and that tho applioong
ooul& not acustituto 5 trade dispute ogninst his omployor, Mr, Mrucorugn,
§ofoxrrod to soction 3 of tho Pormonont Lobour Tribunnl fet No. 41 of 196Y
and the oaso of 2o Ton a8 8 oas L re J o} 0
M TR 24 %a show that o singlo omployce could not @° to tho Parmopang
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Lobowr Tribunnle Mro Mrugarugo went on to stoto thot *Le Labour
Compigsioner roversed the decision of the Lobour Officoi‘ and dircetol
4ho Lobour Officor to comveno the ncoting of the Conciliation Board
ond to hoor the disputoe Both partios worc heard and then the
applicont cppoclod to tho Ministor who thon confirnel the dooision of
#ho Concilintion Boorde Ho soic further Hhot undor sccotion 27 of ho
Scourity of Enploynont Lot, tho docision of tho Ministor}z“ys finnd
and. oornclusive, Ho roforrod to the case of Mohons v Univxsity of
Der o8 S2loon J1984/ TIR 55 whoro ho said thot tho Court 1314 thoy ap
applicant hod to follow only one lowe Ho prayod in conclusion P §ho
disnipecl of tho applicotione |

Mr, Nossoro, loarned counsol for the 2nd rosponcent cfitiloisod
the applicotion which had been brought undor wrong provisions of ¢$he
lowe Ho ceiticizod also the stotomont acgompanying tho applicotion
whioh ho scid wes 1like o pleint which wos sooking oven donag: Be
Conocrning the affidovit sworn by Mre Mulokozi Mr, Nossoro subuiﬂed.
$hot it wos not dofective in that what tho doponent hod said wos
cocording to his own knowled(Ce

Mr, Nossoro thon wont on to doal with the merits of the
applications Ho sot out the fachs in tho oosc and contimed thot ¢he
opplicont wos not in the monngonont of his cnployorts busincss. HQ
said thot tho applicont foll squoroly within the provisions of the '
Scowrity of Employnowmt Lot and that tho provisions of the lot roxg
followode He submittod that the mottor was roforrod to the Concilintien
Boord ond it was while tho natter was ponding boforo the Boord thoy
the applicont sought scarotly and gob an opinion of the Labour Ofﬁecr
4o the offcot that ho woe in tho nanogenont of his cnployor!s busingses,
But ot opimion wos chollongod by the 2nd rospondant who apposlol §o
the Iobour Cormissioncr who rovokod this opinion which wos wronge Then
tho mottor ot the Conciliction Boord wos dotorminmod, Tho applicont
appoclod to tho Ministor ogninst tho dooisicn of tho Boards Tho
Minigtor oskod for o nmenorondun from tle 2nd rospondent cnd then nodo
his dogision which confirmed tho docision of the Board, Mrs Nassoro
argucd thot it woe the applicant who mode tho roforonce to the Ministér
which noant that he must hovo writton o nenorondun oxprossing his ~
dissatisfoction. Mro Nassoro wondored how thoe applicont was ooup\lainin&
thot he was not givon o hoaringe He scid that soction 43 of the
Scourity of Erploynmont Lot roquiros only nonoranda to go 1o tho M:Ln:l.stcr
and. not an oppocecnce boforo the Mipisker, He, thorafore, found tho
opplication to hove no beosis, '
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In a furthor roply, Mr. Moire crguod thot thore wos the issuo
whether tle opplicont wes on coployee in derns of soctioﬁl 3 of tho
Soourity of Employmont Act and thot it wos the cartificatc of tho Loboyp
Officor w:ich was rolovant cnd furtbor thot onoo tho oor’aifioaté is
- dssuod it commot bo rovoked and the Lot docs not becomo oporotiyo vis o
vie the ajpliconts. He wont on to subnit that ovon uncap | Sccuity
of Employriont fLct the rulcs of natural Justice woro not a.diz.é.cod 0 Bince
thore was no ovidence thot any nemorands wore subadttoc.s Conecorning #he
opplication itsolf, Mr, Moiro subnitted thot sinco +tho sane s Piled by
o loymon and since tht defeots were mottors of forn ond not of substango,
thorc was nothing substonticlly wrong with tho oepplicotion. o stil}
suwbpitted thot tho affidavit of the 2ud rospondont was dofective in foen
ant that the Connissionor had no Jurisciction in the mottor, .

I proposo to deal with tlo question of dofoot first for ‘the
statonent and tho countor offidavite, It is fruc as concoded to by
Mre Maire thot the stotomont and titlc of the action are defcekive in
that tho title is roforring to "the Cormissioncr foar ILebour Tribunal
undor the Pernonont Lobowr Twibunal No. 18 of 1977" whoroos thoro is no
such ‘bh.'Lng in this nmattor, There was no Pernonont Lobour Teibuna] ner
is thore a "Connmissioner of Ichour Triluncle” Scoondly the clain of
oomponsation and costs is niscuided. Thoro is no such thing in suoh an
application, Howovor, in view of the faet that loave wos given ?5:;7 $his
Gourt to apply for tho ardess with thie shotomont of faots, ond in viow
of tho fact thot the person who filecd tixs opplication wos not a J.dwycr,
ond furthor in view that tho dofosts go to forn rothor thon substanco,
I will allow thoe application o stond and to bo dotornined, ]

de far tho coumtcrellidavit of the ond rospondonty I agroo with
Mre Nassaro thot there is nothing wrong with this as tho doponont hoﬁ‘t
vorifiod that what he has deposad is #ruc ~coardipg to his knowlodgo,
In any cosc, ovon if the counter-offidovit of 2nd rospondont is struok -
out and not acted upon, thore is still Hhe coumtarnffidowit of tho fet
raaponiort, .';‘:

Now I proposc to doal with tho morits of the applicotion. Roading
through the stotenonmt oz gots A ha improssion that the corpleint of $ho
applicant is thot ho was not givon an oppor-unity to mrosopt bis coso
bofare the Iebour Commissionars (Sco paragrophe 9, 10 ond 14),
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There 1s some nontion of tho applicont hoving beon ro-i $el by tho
Lobour Officor in parngreaphs T and 8 of tho statonents 'Thoro 4s giso
an allegotion that the proccdurc of solving lobour disputes wns nok
follewods In tho affidavits of tho appliocant thoro is ar: allagogdon
thot the Geparnl Manager had no power to $orpinnta tho aprlicaptis
scaviges,

Thoro is no doubt that tho Tancko Distriot Labour Onéi L ooX gBVY
an opjnion thot tho appliocant was in the nonmgonent of his é_nplom‘s
busincss, But his doeiszion was ovarmulod by the Labour Comn:
M:c. Mejra has arguod thot the rovocation of the Lobour Officorts
oplrdon by tho Lebour Cormissioner wos not offectunl, Mr, Mrucarugn
end Mry Mossoro arpuod. thot tho rovocation was offeotive and s o
dosult the nnttor wos dealt with by tho Conoiliction Board, 1 oty
Yo opguent of the rospondonts boocuse the Connissioncr for invhows o8
¥ hoad of tho Labour Division must hgve powor to rectify whn*!i ho fiud.
40 bo wrong. It cammot Do sariously argued that tho Lobowr Commissgonor
38 not cogpotont o overrule or rovoko what o Labour Officcr has dong
whoro Lo docnms it fite This is whot thoe Copmissiorer dig, Than thoge
followod the nooting of tho Coneiliation Board which decided to: ﬁomirz@e
Yhoe sorvicos of tho applicant, Thon tho applicant appealod to tho
Ministor, Hoxo agoin I agrec with the respondents thot since 4he
applicant appocled to the Ministor, he rust hove prosonted o noporantgn o
¥o ghe Ministor, I also agreo that such o nenorandun of appoal viould
an opportunity to hHo hoard, MTho applicont canmnot complain that 1o wog
no% glven an opportunity to bo hoard when it is he who appoclod to k‘k!ap
Ministors Surcly tho appeal wes not made orally but in Writinge

The prayors of the applioant aro thot the degisioy. of tho Conni
was wrong and it should bo quashod, But in accordance with soction 2T gf
Wi doty the dooision is final ond conclusivo and cémnot be challengod
oy eowrt cxoept an tho quostion of lack of jurisdiction op infringc
ef the rules of notural justicc, Tho applicant hos not provod lack of
gisciction or breach of tho rulos of noturel justioo, Nor has it boe'q
Jeoved thot there is an orrar apparont on the rcoard in the dooision of .
ghe Iabowr Comrdssionors Noodloss to say tho Connissionor wos parfom- a,_“
ndng e dutics of the Minighan by wrtuo of 3 delogntion of those dutios

$0 hin,
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It is oloax fron tho above thet the applicotion hae not boen
og¥ablishod, It rust foil ane T Cisniss it, '

JUDGE
11/9/1992

Dolivored o tho opplicont

Mr. Nossaro & Mp, Wrugarugn, for tho rospondents present

4T DAR IS SATAAM
11 SEPTEMBIR, 1992




