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The appellant petitioned successfully for divorce
vefore the Temeke Primary Court, Temeke District. The
original case arocse from alleged matrimonial,offences
which, according %o the appellant/petitioner, had led
to the marriage breaking down irreparably. ‘She alleged
before the trial court that the respondent was illtreating
her by denying her necessary provisions of life; he '
frequently assaulted her without cause and that as a
result of those assaults she ha reported the incidents 1o
the Police. She later withdrew the charges. All this
was not denied and the trial Court found the allegations
established. '

On the other hand the respondent testified that the
appellant had denied him conjugal rights con#inwally
for three yearsj that she 1is truant 4dné waywaré to the
extent of having several extra~marital partners; that
she is a frequent right—mover who, once, was beaten

ceveal2



up and left naked., All these allegations were also found
proved and that there was no more love between the spolseBe
This is evidence of a broken marriages The decision of the
trial court that that marriage b& dissolved was, in the
circumstances, sound and there was ample evidence to suppordt
ite )
The respondent was,; however disatisfied, And, 50,
ne appealed before the District Court at Temeke. The
1earned District Magistrate observed, gquite correctlyy
that courtgof law have a duty to investigate and decide on
the evidence before them whether oT not the marriage in
question has broken down irreparably pefore annulling ite .
If the learned trial magistrate had sddressed his mind
correctly on the ills which affiocted this unfortunate
assoO{étioﬁ he would not have faulted the decision of
the trial Courts For as T have said, there was gsufficient
evidence which established an gerimonious relationship
between the SpossSes which is not g@onducive to a healthy

matrimony.

It has come to the nctilee of this Court that both
courts below did not consider the issue of custody of the
minor children of the marriage. The trial court should
near the parties and make orders which are appropriate

in the circumstancesa

For the reasons which I have given the appeal is allowed,
The decision of the District Court and the order for separation
which were made in 1ts appellate jurisdiction are set asides
The judgment of the trial court is restored. The appellant
shall have the costs.

Delivered.
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Appellant: Present in person
Respondent: Absent.



