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Tig applicart FauDAICK 00K 100.G0 filed this anplication Under gection
14 of tic Laws of Linitation Act,oe10 1971 aad Jection 9T of the CeTeCy 19 66
He is proyin: Tor extension of time to ingtitute an appcal egainst thie
judzeneat aad docrec in Civil Case Ko.4 of 1993 of the Dictrict Court of
Horosoros Te is algo praying Ffor cosbs of the application, The application

(R

is supportcd with Mzongo's affidevit,

. - .

The facts os digscloged by the affidavit is that thce Respondoant « plaintilfl
filed an emonded plaint on the 4th dusust, 1993 and the casc was fixed for
mention oa the 19th fugust, 1993. On this latter date (19/8 /93) the rospondant
successfully obtained lezve to prove the cass owvarte by aflidavit duc to
abscnce of a reoprescntetive of thc anvlicant - Jofendoot, Ie-parbe judgomant

wags entcrct on the 2nd Jeptember, 1093 asainsgt the ejpliceirt, 1t is also

the applicent's avemant that Lo was 5ot awaro thot th.c cenc wag sot down for
wation on the 19th lugust, 1993 nor was Lo awarc thet c=-porte judgonant had
been catercd against tic epplicants The epplicant's main compleint is on the
award of alise5,000,000/= as goncral dancses basod on tortiong claim plus
another award of shs. 25,000/:: a3 special damcges alleogedly orising from injury
of charactcr agsassination oa the part of the respondant - applicent. That
such awerd could not be just Srented o a more swoeriny ox affiming an
affidevit, Pwmoof of ovidcnce is accespary, Higilighting tho applicsat's
appl’ication, lir, Kapingay; Leamed counsel for the applicent, stated that it
is strensc on thelr part to observe at pars 6 of the aneidod plaint of tle
resgpondent to contain 2 defamatory claim on the account tlat the appliecant

<4

refuced to pay mongy in coaacxion with tho cstete of tiic decnasod
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‘nna, Joyoe Rubabangibwa who dicd intostetc in a car accicat on tie
10th of fuoust, 1891 to tle regpendert — pleointiff, That o rofusol

wos justifiod bocauss the cstate — moncy wag pedd to .o truc aad motusl
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aXiinistrator of the deccased o csbote. It s furtlcr submitiod tiet o

~y 1 3
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so callod Miud aueatM at page 7 of tho procecdings ig wot julgeaant at

all an it - 5 mlo 4 of Order 20 of tlho Uevely 1066 ifilch very cloarly

presceribos that o judgoment nust not only be consisc Wut clse that the

statoacnt thoroin must slow tlc points of Jetmination, .o Cociglon theorcon

wnd the reamon £or such decision. Ca tho gtraugth of tho ehove reasong, i
Pra.um'“
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contet againay the
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Tor leave to filce wowmeel out of tine

o cnablc !

At tho hooring of this apnlicntich ir 1oine? et the respondant

Josophat Durainkeau was properly s ut act pras.at b court, Ldmittedly

I over loockaed onn thig esonact ounld T tonlsd o anroc it vt Leamacd Sounscl
A -

o what ho sulmittod with T ¢ result 02t T allowad & 5o nrogecute the

application c=partc. Wit respoct, nowever, aftor o omoedrh the

ey

Chamber Sumncng and e forwardias aotics ilce writ!

apolicati on T Lnve noted il resret Lot Mo, Kaniuga weg ot corxoct whan
heto: ul,g,ogmoo. e that the regponiont wog servod, Thcre i o avidonce to
that offcct, l?ovortholom, it i alwc my duty to czamine as whellcr

the application ig sustainable in thoe ciroumstances ag rovoaled by the an-lice-

o2 4

nt's affidavit ood thoe gubnission medc by Mre Kaopinge, counscl for the Sokoinc

Uaivoeorsity of «axriculturcs

The cantrol damsuc hore is whother from the rovelaobion of frotg from tio
nrcccedinsg of the district court thorc ig roasonablc o» pufiicicnt causc Ho
zboad tle wmoxiod of limitaticn feor the anmlicaat to ingditvic an andeel out

of time, net-dtistending thot tic period of linitation hop o.pired as prescribold

under section 14 - (1) of .ot H0.10 of 1971 (Limitotion Jet)e It ig comuon
grouad thot c=parte judzoicat was obtaincd on the 2ad ¢ of Lentaiber, 1953

azeingt the applicont Sokoine Uiiveorsity of = riculture (lozcein roforred ac

Tren on the 17th day of woptombor, 1073 .o noplicant ©iled o chxabor spplication

"

tho ow nrtc Jjuiganant

affidavit) gocki:




3 A .. vir £ o 1., ~atn
civen on 2/9/1993. Mo epplicotica wos mesisted by thc somsodicab throuzh -
hig advoczto, Hr. Hasooti. Onc uu‘,..# 111 e opuenme o o apnlicant,
DA ) : 1 . - - B

That apslicntion was vaatuaily < s mein fTownd to o Acfective in

law, and thind wos on 11/1/ 1994,

enlicstm

for the cuzccutbion of the jul cicy an annlily

cotion for stay of arccution pealic for an

o

orier sobting aside tlc vr=nartc

appears to have boeon on the 10th of =nril, 1994, hin vms nore than 90 days

fron the dete of e ruling doted 11/ 1 / 1004, Dooplte .o oyplication for svay

of czcoution it woull eppear that crluntion fir Bfkac.aiout of tho

veoldcles were ooxeie- - out ag por tiic court's orer daich 11/11/1’)94. ™o

attachod notosvdicles were roleascl after the applicant “oposited ghis. 1,000, OOO/ =

Y

X
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28 scoursy i toris of Ordcr 21 124 (3) of the Celeve, 1065, It would appoar

that the meoenl gpplicaticn Ffor sotting aside tho czperte Julijouiant was to
be Loanl on Hhe 20th april, 1994 but was edjoumcd to 3/5/04 becauso thc

alicedt - julzonoat debter was ot owepoat,  Jti1l o $het date the annlicant
was 20t presont @l o notior woe puglcd to 4./ 5/ 24 for naablon, On this
lotter date the Gourt's record roveols that the applicoat el writton a lottor
to tiic court mroyiang for two wecks »~lj . umacat go ag to aanble thelr lawyer
from Der on Solac 6 apposr.  Cn 13/5/54 tho pros.at applicant's advocatoe,

Mr. Kapin.es, epponrcd before the District Sourt oad molc 402 following

gnplicotion veorbellys

W The fizgt oonlicetion was “irunloood anl no ~opoal won Droferred
acaingt it, The ri '3 causc o t. ooooal, T tlorefore pray for
loeave to withdraw this apnlication withh leeve o Tilc tho gatc

*T

boforc t9¢ Tigh Court",

The Digtrict Court grantcd tho application anld nadc an H»alor for thc withdrawl
tiet applications Tic Learacd trial Nagistrote algo Jircoted that thc

applicant wes ot liberty to filc Mis aomdcel before th Court,

br, Kopingas tlian reactod on tlhic 304 of duust, 129/ wion he fildd
tic prescat clanber application for cxtoision of timc to £ile sppeal »ub oF
tinc, sutting aside all of what rcally Lod heppeacd in the Mgtrict court

1

conceminy t.¢ tdsaradlc and in oxplicable dclays to Tile nroper application

Tor the scbting cmide aff the cmparte judgcaont, the goplicent's affidavis
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sourt doos aot say whea copton of procac’

Digtrcd Sovrt wore cunplied fo in

’ - . o~ Y- R
13/5/9A. T opo de no ovilcice to filel afbox
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105 days eitor tho Haglstrad ol 15 @up0 QUImLOUs

cent wnlertook aftcr
1993, The

n o the intenled
le wlor Rule 13 w(1)

wrondant to apply

"

Lo leamt of the ocx=porte jul

: 2 > - e [ IS Ry s
g ffidavit, of the appliseat sooms b oV
anpoal oo beon preferred ho Lo alitomli tiie 1

.

“ a . ; - I*
of Oxder 1K of tho Civil Trpocclurt VYolo

$ho a=ocato julleneat

‘hafore tc triel court frr an oxfey sotbiul
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pasgsced g oingt Nim, Tho sub-1ulc Hmovit

" 43-(1) In aay cesc

i)

e dcfaalant, e may apply o thco court b3 fonroe was pamnol

oovzt that

for ar oror to

deta 4 - - LA e Y B P 2. [ N e -
thic gumnens wes not Aly sorvod; ox thot o woa Dnovon Lol By an
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T oten colled for ooy
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Mo uoon such tems as to costs, peynont iato orurt or othorwise
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e b 2ad ghall eppoint o day For nrocceding witl tlhe

suite
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T4 ip the count

Tent record that thoe

to set aside ex=parte julzcamat ooninet Din but s offortd bore no fyald
as the court Told thot the alffidovit Tiled 1o suonowrt of .0 epnlication s

bad in lasr, L gsecond attonpt oloo £20707,  Twd ble position i tlo mattor

8511l roacined uachansed i ot o aolicaat - jut htor's logal
oy Ceclered
ie that legal

T, - N -
oooould couse

st to anply bo vacate tlo exepasta

ale by the ocourt, I woull therciore baie tho viow © o5 v

1

Nt accoxled 4o tl.e applicaat - Jofen

i

the suboriinatc court to vacats tho ernarte decree pasoel L3, 1t is act

I3, EN

le itimate ond oroper to clrcumvant that orocefurcl rmule 2 o to the

.

Woher court to chellenge the cm-paric jul jement triel couxt o2

CJurisdicition to sot it aside upon gufficicut cause cv rooson bein~ @houl,.
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Uh%lo I an fortificd by o nunber of authoritics insisting that sufficiont
roason has to be the decilng fector in on application for an anlargonaant
of tine, and also teking into viow the fact thet this court has wafottored Aise-
crction to oxtond time for leavo to appcal out of time, hewovery rerard nust
elso be mad to the nonner and way the procecdings werce handced by the txiel
courte If I unlerstond tho applicant's affidavit correctly, couplcd with the
subiiission nade before me by Mr. Kapinge, counscl for the applicant, tho nain
conpleint is that grave injustice was accagsioned by the trial court whaon it
awarded to the plaintiff - deerce holdcer (rosponlcnt) Shs.B,OO0,000/= as
ganeral danagcsy and Shs.25,000/= as spocial deicges baseld ca o sinple

avericat of the responlcat's affidevit without proving the a2lleged complaint

by orel ovidencce That sz affidevit could not on tlhe (balancc cf) propanécrow
nece of ovidance prove tle allcged lefanatory chicractor essassicn of the
MNaintiff without hewing rceourse to reel covilcace by tre laintiff's witnesses.
It is also quosticnable as Loy e pleintifffs cdharecter cculd heve bean injured
cn tlic account of tho fect thot the ~pplicant-Ccefonlant rofugsed o noke payncat
out of the cstate of tl.¢c decconsed dnaa Joyce Pubtetangibwe to tho respundont

for rcason thaet the noucy was ~ctually pail to the alninistrator of the deceasod's
coteto onc Wilson Sanson, Wacther this statcacnt is corvect or nwt, the point
that outs right accross ny nind is whother the trizl Hegistratc wos mght in
passing the Judgoaent on facts besed on a swom affidevit an not on ovidence
proving the oxtoct of danage or injury to thc plaintiff's charactor end cxposition,
the principle used in doteming the quantun of danages awarded; ot 2c tcras It
is also the mile of law that speciasl danagos are not gconcrelly asscsscel but
must strictly be proved by concrete cvidencey and in nest cascs by docunantary
ovicdancces I have painstekdngly dclved into the antire record of thic lower court
ith a viow to ascortaining as what werc the actusl avermnents statod in thoe
affidavit filed to prove the plaintiff's cosc cxepartc, It wes not without
Qifficultyy; I darc say, to perccive from all the effidevits foual in the court
record. that only onc offidavit tonds to show tlat it could be tiic one
purporting to be onc as such filed in proof of thc Dlaintiff's cosc. IFf then

I an right that the overy affidavit I an roferrinz to iz the cne filed in
support of the plaintiff's clainy with greatost rospecty onc descrves o be
porplaxod bocausc the affidavit itsclf docs uncquivecally statc as for what

it sccks to support. For thc sekc of this ruling and boncfit of tho partics,

Al

it iz worthwhilc to show what the affidavit avers, starting fron pare 2 thorcofs

[easecssb



2. That I an the holdor of a power of ettomcy by onc Wilson Hyitwe
who wos duly eppointed Administrator of the asteate of onc

Lmig Joycc Rutabvenzibwa ncow deccascds

3. That as a holdor of such power attomoy I prosanted all claing duc
to tho ostatc to ti:c defondent.

&

e hat initizlly the dofcadant paid all the preccnted dues 10 ne an
I ovantually reaitted tiic same to the adninistrator of the ortatc.
5. That whon I prercated thic dcccased's liasurcice claimg, and after I

Ve
had incurrcd suic oxpcises following the cleims up anl dowa 0

.

Dar os salasm, I Landod over the dicguo to the dofondante

6. That instead of iseuinz nc with the dieque as th.cy had doac before
the defondant Flatls mcfused to do zo, inplicitly casting doubt
over my crcdibility and oncsty.

7. Tiat as a rosult of suc: action I fclt ;rostly humbled down and

ingtituted the prescat suit to restore ay dignity and to rceover

danages for the wrong inflicted upca ﬁc by the dcefendant,

ai
O Thet I vanily and stronzly belicve / antitled to the rclicis

clainecd in tae plcint.

Wherefore I pray for judgmant aadl decrce egainst the defcadant as showm in tho
plaint.
Fran such offidavit, in tho first placc it wes net oxhenstively provel that
the applicant-~dcfendent was obliged to pay the moncy from thc decuvescd's cstatce
to the respondent ~ plaintiff, In otherwords no covidence called from t'.o
adminigtrator of the catate, or oven the bencficicry to pogitively confim
that tl:c allozed power of attomcy hal axclusivcly aad absolutcly roemii >
that tiic doccascd®s property should be hended over to the pleintiff (rospond.cnt)
Secondly; it was not showm in ovilonce what wrong tho epplicant - defendant
had committed by scading tiic moaney in the cccascd's cstate drectly o tlc
primary court of thc arce in which tho administretor of property is or wes
csiding? Thirdly, it is not oxplainced in ovileonce, as to vhat was the
stumbling block proventing fhic rospo.atont - plaintiff to cclleet tho said
nongy from tho primary court to wiich the mongy wes sart for collection as long
25 he was holding the power of attomcey so to do? All thesce questiong, in ny
congidercd view, ranain unansworod and in offcct it camiot, without rcasonable

criticismybe said that tic julzaamt wes judicially, leot alone judiciously, madc
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under such circunstaaces. I an taaptod to beligve, and elso hold as intiaated

by the applicant's couwascl, lir.Kapings, thot reading from the affidevit end

judsosenty, whet tlie plaintiff holls as a judgeaant, is not = judginont within

tic neeniing of sub-rule 4 of Crler 20 which providess

"Judzncat o011 contein o concise statancat
of tlic canc, tho points for lctomiartion, th

1 deciaion®,

o
[
=
[
1
v
Q
!
o

docizion 7 cmeony 21l tho roasc.y

Yhat has boon degeribed as Julmiceat ig found at page 5 of the typed procecdings,
a1l is detcd 2/9/93, anl it rends:

"Court: Iaving gonc through the affildavit lot tho

Judgmnent oatercd as prayedi.

As T hovo attaaptod to show abovey the affidevit (horcin above recitod) itsclf
is inpufficicnt to conrisecly 22l conclusively proved tho facts for consilorati
and dctemination, nor loes tic said "judsznont® shows thc points for detemination,

and on wiet reasons on wixich the “ecision was foundcl,

Altloush thic epplication bofore we is to scck extonsion of time for leeve
to filc an intended appeal cutsidc the preseribed limitation poriod, in ny
inclined vicwy it will not scive tho intercst ¢f justice wiioticer to [ rent or
refuse tic application becausc thre julgicat or decrec sought to be apponled
fron was noither judpeuont neor proper decisioca founded o the correct »yiliciples
of law., In tlLis rogerd, I Lave no altomntive wut 4o “aveko the alditional
powers of rovizion ceuforred upeon tlis court intcms of scction 44 - (2) of

thc Masistrates' Courts dct, 1934 which soyn:

" a4-(2) In addition to aay ot'.cr powors in thot bohrlf
conferrod upon the High Courty, tlic @Mgh Court - may, in any
procecding of a Civil naturc detemined in a Aigbrict voees
cr a couxrt of o wrecilent mogistrote, on apnlicstica being

naic in that bohalf by any pexty or of itg own motion, if it

appears that there hias boan an orvor material to tho merits

of thc casc involving justice, rovise thic prococdiiygs end

makec such Zecinsion or orler theorein ag it scans fits
Proviicd ..o.ooooeono.euooogo“
I an nindful of thic saving provision wniler the sub=scction thet walcess the
cffoct of such rovision is to iacressc any sux awardcd or elterin, tho xigltts
of any party to his Ictrinont,; it is not ncecessersy that the partics, or onc of

thang nust be presant et tlic tinc for rovicion is nolo, or that must fizst be

/...oo.8
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givan ax apportunity to bo heard., In the presant casc the situaticn is

hat tlic procecdinzg in thc district court arc such that thoy be rov:?.sod, el
arc accorlingly roviscd, zal with a dircction that the guit be heerl de ncve
before enctlor Magistrate of competent jurisliction, It fellows thcerceforo
Lat 211 the orlers madc congoquent upon that julgcioid ore luvalidated, aad
acconis

sly arc sot aside I meke ao ordor as tc comts,

A ] e I T
o Vo biludia '

JUDG.

Dolivercd on 15th weve caber, 1094 at Dar on Selaci.
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épplicent -  Absont

Reswondant -  Absaat

JUDGL

ST n . - .
_ CROLRs 1¢ Crder for rovision be sunpliod to th partios upon peymant

of fcesy, according to law
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