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e parties in iis appeal, namely ASDLT T. IGOIJA, who 18 wie
appellant, and one DLILIKIA T. MGO'?A, were formerly husband and wile,

N e I nn ien
having entered a Chrisiian merriagé sometime in 1000, Due o misunder-—

gltanding and upon the appellantl!s petition their narriage was legally

diszolved on 19/4/1693 by the order of the lower couxt,

3 "« prayed for, begides ths (igsolution of the marriage,
Aimongz the reliels prayse

. Kx - o L) TS .
were division of matrincuial assetsj the custody of all the children

nainienence for all e children and any ouier rclici,

There was evidence adduced by the peditioncr wilch was not av all
digputed by the Resvondend,

blegned with four children, namely Joel HMgonja, Groce llgonjay Richard

ligoniay and Barals Mgonja, then aged 12yrs, 10yrs, Syrs and 3yre oldy
recpeciively., During "'“C,l duration of their no
nanaged o build a ous

that during their narviage the couple was

riage the couple also

3 purchased one m/v Reg.lo,T2.89712, malke Toycia
5illox Pickup, now out of Order, and developed a Torin that had been
mmcliaged by the ?cﬂpow ~nt in 1977.

In determining the reliels song he by the anpecllant, the lower
any order in respect of The louse on the groumd
game had <o rencin a family house to ghaller
:.la;i:::i"r-'e; no orders wag

couy declined to malic
ehat ;e +he children of the
nade in respect of the n/v on

shere was no evicence given by the a,ppel‘ any vy dhring the subsigience
of tlicir marriage “herr Mg

L 2SSt R S

the ground that

acquired a motor vaohicle Teg.Nos, TZ.89712,
Je Doyota Hillur Picl: un; and as regards the cugiody of children
2c lcoarned 'bI‘lcx.l nagisirate considered the agec only of

the four children
and and then made %he order

that the three older children had to remain

in the custody ofthe Respondent; while the youmgest mad to be under

UL

she custody and sole maintenance of the appellan’c.

S : R I
14 is agains® such decizion of the “4rial coiw’ on the reliefs; other
vhan digsolution of “he narriagey sought by e

a3 beenr proferved to This Courd.

anpellant that d.is appeal
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Arguing her appeal, the appellant has maintained, amoang other
things that she cannot accept that children of the marriage are entitled
to inherit the properties of their parents w:ile the parents are still
alive, which would appear to be the effect of the decision of the trial
court in respect of the house jointly acquired with the Respondent; that
the n/v Reg.Nol TZ 8ST12 Toyota Hillux had been purchased by them in 19873
and that though the farn was purchased by thc Respondent in 1977, before
their marriage, it was herself to who had played a major role in developing
it by supervising the clearing of it, providin; fertilizers and planting with
pincapples, oranges and banana plantains all of which arc said to ba growing
in the farme Besides it is on such very farm that their matrimonial housc

wag later built,

Arguing the appeal for the Respondent, Mr. Kashumbugu, lcarned advocatey
has contended, amonz other things, in support of thc judgement of the lower
court to the effect thal Hhiere was no evidencc raelating to the existence
of n/v T% 89712, Toyota Iillux Pick-up or as to whether she ever contributed
in its acquisition, how euch m/v was so acquircd, and whether the same wae
so acquired during their marriages = As regards the ferm, it kas been his
contention that as such farm was bought by the Respondent in 1977y at the
tine vhen they were not married, the appellant camot claim any interest
in it. As regards the division of the matrimonial house he hag argucd
that it was upon congidering the interests of 4:¢ nine children of the
Respondent, of whom four were begotten with the appellant, that the lower
court declined Yo order the division of sweh matrimonial house. However,
the learned counsel would be prepared to accept determination of the intercsts
of the parties in the natrimonial house, irrespective of whether or not the

property is to be divided among the intercstoed particse

In the light of 4hc cvidence adduced before the lower court, it is
Iy congidered opinion {that it was wrong for the lecorned trial megistrate
7¥o deprive the appellant of her interests in the natrimonial house by
refraining to determinc the some for the simple rcason that there were
childrea of the marriagc who stood to bonefit, As rightly contended by
the appellant, that was not a disposal of the propcrty in the course of
an administraticn of dcccased's cstatecs The guiding principlos in the
divigion of matrimonial property following a divorce are those provided
Tor mder Se¢ll4 of the Law of Marriagc Act l971§ as aleso interprctcd by

the court of Appeal in Bi-Hawa's casecs What then decs the law say?

In torms of S5.,114 of thc Law of Marriage Aot 1971, it is thare
provided as followgs—

evaa/3
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1114~(1) ‘hc court shall have power, waien granting
or subscquent to the grant of a dccree of
separaivion or divorces to order the division
betwecen “the parties of any asscts acquired by thenm
during the narriage by their joint afforts or to
order thc salc of ony such asset and the divieion

between the partics of the procecds of salee

(2) In cxmercising the power conferrcd by subs(l)
the court shall have regard
(a) to the custom of the commuity to

which the partics belongy

(b) %o 4he oxtent of the contrihubions
nade by each party in money, property

or work towards the acquiring of the

(¢) to any debts owing by eivher party whick

were contracted for their joint benefity

(a) %o the nceds of the infant children, if
anyy of the marriage, and svbject fo those
oongiderations, shall enclinc towards
squality of divisions
(3) For the murposes of this section, refercnces to assets
acquited during a marriage include cesets owned before
the marriogs by one party which have been substantially
inmproved during the marriage by the other party or by
their joint effortse®

In this cass therc has been no dispute ac tc the extent of contribution
by either party in the acquision of both the house and the m/fv and in the
development of the farm that was purchased by the Respondent prior to their
nerricge. For while thce appellant claimed beforc the lower court to have
acquired both the housc and mfv during their marringe, there was no dispute
raiced by the Respondent as to the extent of contribution by cither of theme
Necither did the Respondent dispute the appellan‘b*s axtent of involvement in
their efforts to develop their farme As such therc can be no question as
to the extent of contribution by either of thc pariicse They havey in
the circumstances, to be taken to have had equal ceniribution in the
acquigition of both the house, the motor vehicle and in the development of

the farme I also takec note of the fact thal among the needs of infaws
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children that iz thosc children who have n-t reaclhied the age of
najority as to be ablc %o lead an independrnt lile, therc is the

necd Tor adcquatce and suidtoble gheltore The duty to provide the same .
lics upon the faiher, wiless unable to do £o, Tor rcasons of physical
or nental ill-=hcclth, That can be effected Ly renting a house or
building onc for ihe murposc, In considCrin-: such intercste of infant
children, it is whe party who has custody of the children who has

to be awarded conerol of the matrimonial hene for o benefit of

the chiildren of the narriages Naverthelezs, ot should not be
congtrucd as a woy Yo devrive the other paryy deaied of such posscsgion,
of any intcresgt in the ‘wuse, It ig thereforc inperative that despiteo
avarding possesciom ol the house to the partrs w.o lesg cugtody of the
infont children ¥ .c ghere of the other pardy 1w hao been deprived of
guch pogcession muct Le deternined, so that in Wi event of an atbenpt
by the party who hrr poogeosion of the housc & dievosc of it, ox upon
such other partyis deally, the interest of th- porily who has becn

deprived of possesrion of such house, is duly rccognized and protectcds

It is in the 1light of such considerations ~nd in verng of the
o

provicions of 84114 of the Law of marringe Act 1971, that this Court

orders as follows that is to say:

(a) thot the appellant is entitlcd o two fifths
(2/5) of whe valuc of both the lousc and the
forn ecquired and developed, rcapcctively,
by ti¢ parties during their norzicse,

(b) that the partice are entitled o aui cqual
share o thc prececeds of sale unon the sale
of Whe n/v TZ 89712 Toyota Hiliux Piclt-upe

(¢) that tc natrimonial housc and Tan shall
remain in the possession of the Hardty who
has cugtody of infamt children of the
narrioge wtil they reach tie osc of majority
and "ove svarted leading an indenendent lifc,
after vhich either party shall be enbitled
and have liberty to demand divi-ion of such
natrinonial house and farm, by cclc of the

£ane,

(d) Upon eceh party having custody ol gome of the
infant children of the marrisgme, then both the
house ond farm shall be subject to sale and

dividcd on equal basig, in order o cnable



cacl pariy cstablish o new houe fox the

childxens

Touw cominz tc the igsuc of maintenence; 1% is under stood that
the Regpondent is s%ill woridng with the hnigvry of Dducation and
culbure and the appellant ig worlming with TACOBOUE on contract bagise
mhe laxr on maindenonce of children and spouger is VOIY clecare As
regards naintenance ol children, that is soclt out under $129 of

the Lexr of Harriage Lot 1971 It is there nrovided as followss

w129—-(1) save where an agreciicay or order
of cour’ otheriise provides it siall be
the dvt:r of o man to mainiain hig infant
children, wicther "x‘;lmy arc in hiz custody
or thc cusbody of any other pergon, cither
by providing then with such acco :odationy
clothing, food and cducation as nary be
reasonshle haviag regard to dig ncuns and

station in 1ifc or by paying the cost thercofe

(2) Bubject to the provispions of Subse
(1), it shall be the duty of a woman to
maintain or contyibute to tlic mainienance
of her inlawi children if theixr Tathor is
dead, or :ig wherecabouls arc wumown or if
and so for ag e isg unable to naintain

thome M

It is clear from tlhc Lowemoing proviaion that ~hile the law
imposca o duty upon fathcr of a child fo maintain such child, such dugy

may be shifted by an order of a court wherd civcuasinnces so demande That

il
is what happened in the inctanys case in xespeet of the youngest child
that was placed under thc cuglody of the appellant. It appears that

the lower courtv did so, and it had the mandatc under our law to do so,
upon beinz nade awarce that the appellant had hexr own independent source
of inconie, as she was then snid to be woridins with TACOSODE, Thot Leing
the position the orxder of tlc lower cour® ag wo the maintonance by +ha

appellant of the infant child under the custod of the appellant cannod

be interferred withe
Coining to the igoue ol Hie custody of e children of the narriage,

the feur children were et aged between 12vzg and 3yrea

It upon considering

he ages of the children only that the lower court decided to place only
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the youngest child under %he custody of i appellants The childxen
were not given any opporwumity to chooge iy belreen their divocreing
parents as with whom they would feel moxc corifortable to livee Yob
in terms of subse(2) o &125 of the Lav oo llarriage Act 1971, it
ig provided as folloums

o5 — (2) In deciding in wioze custody on

infant ghould be placed the narasount

congiderction ¢iall he the r~1lfarc of the

infant and mubdject to this, vhe court shall

have regazd —

(a) to “he wishes of the pareats of
the infantsy and

(b) Ho 4he wishes of the iafant,
ificere he or she ig ol an age
to cpress an indepei.env opiniong
and

(c¢) %o tuc customs of the comvmunity

to which the partics belonge

(3) Mere shall be a rebuttable presunipiion that
it ig for iic pood of an infant below the age of
geven years bo be with his or her aoticr but in

deciding whother the presuwapdion applicg to the
facts of any pariicular casey, the cow:'y shall have
regard o whic undersirability of diswuring the

life of an infant by changes of cugtod

(4) Wherc thexc are o or morc childica of a
narriage, the couxrw ghall not be bound to place
boil or all in the cugtody of the saine person but
sliall consider the T.fclfarcb of cach indcyendently:?
It is cvident fro.1 the foregoing provigiong that the three children
of the marriage then nred 12yrs, 10yrs and Oyrs, ought to have been heard

1

before being placed urder the custody of the Respondent, as with whom

between the divoreing : arenis they would have 1i’.od most to livee It is
also cvident that the lower court crred in lawr, o place the 6~yecar old

X

child under the cusiody ol Hiie Respondent; without therc being any

J

reasmuable grounds to xebul the presuapiion that o child of that age
ought to be placed under the custody of thce mowicre OFf course the situation
nov has changede What, wifever, remains o De regularized, iz the

opportumidy to be given to the other threc children of the marriage be—

gotten by the appellant ¢nd the Regpondent, to choosc as between the



two parents, with whon they

circungtances, I set agide the

ot

Resgpondent and order that such

the lover court and allowed o

S

with the lawe

Accordingly,

for cogize

Delivered in

)

1995, in -

the three older childzxen 211 of whom

would most preer Yo livaee In the

lower couri'!s oxder for the custody

hod Deen placed upon the

3 children be reguired fo appear beforc
ezercisc suci. choicey in accordance

I allou Hhiigs appeal in poay, aud nake no order

1
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Da ITTATHASU

JUDGE

chanberg ab Dar es Salpan ids 3th doy of September
the prescnce of Toth partiese

HIATIY
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JUDGE-

8/9/1995.



