I7 THE Hi(@ COUTT OF TLNZANIA
L7 DAR T SALAAM,
CIVIL sPP 1 H0421 OF 1994
WATAL FPIDILIS sace coscobossensess APPELLAIT
CARITAS T/lZAl T escoonoanrensoosenrgAPPELLAIT
TER5US
STUWARD TXKUAW e s ovasscernnonessess s REGPONDENT
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The appellents in this sasc ave CLRTTAS TUNZANIA and NATAL FIDELISI
who is an emgloyee of tiz Ist coppelli te Both appellants ave ag@ieired by
the decision of the trizl nagistrate whorein on 22494 an axparte Judgmen'b
was entered against them in favow: »f 1.2 respondent one STUNART MKWAWA -

who had his wehicle kn-ck-d down Tty 5 .nd appeilant whilst driving the
vehicle belonging to tle ot eppellis . The taisl rng:,s‘brwte awarded’ the
respondents

- 3hs 550,20C as costs 27 =zu ir to his vohiele l )
- Compenseticn for loss ¢ e to the tune of shse 8,640,000, |
The facts of this case brle 1y stat:d are thet tho plaintiff now
respondent filed a suit - oinst the lu’end its now appellants claiming
for shs 550,000 ac cost: of repair b0 Lis (rmaged vehicle and shee8y640,000 -
being loss of use when the respondentis vehicle stored idle after the accident,
It is not in dispute that the responduris vehicle was knocked down by the
20d gppellont an lele93e Idability was cdnitted but ménece the am;ella.nfs
did not respond to the respondcit's olal , the latter decided to take tha
matter to cowrty The case was assigned | »r mention on 16,12,93 and when ¢
the summons for disposal of suit was ser od on the appellants, the latter /
refused to Le serveds The trial maglstieic then allowed the respondent
to file an affidavit for experie proof anc. subsequently judsment wag entered
jinfavour of the respondont as prayeds It ..y bo pertinent to mention here -
that as the appellants had refused to be sc~ved on 14.12493, the subsequept
events took place without their being wrare.
Mrs Kapinga leamed cownsel for the wppellants hos filed four grotmds
bof appeal against the judgment of tL: trial rogistrate, There are
as that the learmned trial naclstr-te erred for failing to write
a judgment, .
be in the alternative to (a) above that the loarned megistratr
 erred in lew and in fagt in awarding tho Fespondent the -
sum of shse 550,000 as costs of pgpaix
oe that the zwand of ecmpangad{on-in-ie sm of shs. 8,640,000
to the rospordept for loss of use of the motor vehicle was:
wrgasonable and was nof supported by evidence.
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da that the damage caused to the rospondents vehicle ie.ce
rear left gate dented, loft gate window glass broken and
zeor bumpen bent coild not prevent the respondents vehicle
Tom operations now could it, in the ordinary ocourse of
business take ten ronths to repaire
- that the learned. “agistrate failed to toke into aceount
the principlo of ~itigation of damages,
In his summission Mr, Icpinga won. on to eleborato on the groundse MroKapinga
learncd cownscl attad:cd the™juigient” of the trisl megistrate in that _
it was not aproper Fxdciont ao required by Order 20 xules 3 and 4 of the
CPC 19664 The jucgnert of the trial maglstrate read,
"O0xders  Tpon filing lhe «mperte affidavit, judcuent is cntered
infavorr of plaintiff as prayede”
Mr Kapinge suimitted bofore this cowwt “hat what was written by the trial
magistratc wos not a proper judgmente "hat Order 20 Rules 3 & 4 makes it
mandatery thol a judgmont must be woitte and shall ocontain "o conoise
Statoment of the casc, oo points Jor de’wmingtion, the docision thoreon

and the reagons for such decision.” T!ot I trigl nagistrate failed to

write a Jjudsnent and therefore even F . (0 zro Siet followed could not agree
with tho Jjudgment as t...00 was none. .o 3imze thare is no judgment then
there cowld bo no decmote  Moolapinge e tho ecount to allow the appeal

on thigground witl: alone costs,

Without projudice to the fomernig, slould the Court hold that there is
an appealablo judgnent and deeree, .w.kopiiga submitted that there was no '
:éroof that the respondent cxpended the u of shse 550,000 on repairse There
was no receipt tondered by the rospondn v According to MreKapingay the trial
magistrate should have deducted the.sun of shs 180,000 as there was no proof
of pancl boating and spraying' to the tuic of shs 180,000/-:. This sum ought
to have becn deducted from tho tctal sum claimed,

On the issuc of the loss of use Mr Kopinga Jearned gowmsol is
ohallenging the figurc of shs 8,640,000 as being wrealistios That tho
date of tho mcpair to tho wehdcle is not lamwm although amnexture 'C?

(an invoigo of Sanborn Engincering Serives Limited) would suggest that the
repairs were probably done on 15793 some 134 days after the accidents

My Kapingo was of the view that the time sre © to »epair the vohicle

was unreasonably long eonsidering the nature of tho damage to the vehicle
Aoeording to lir Kepings a reasonablo poriod w 1d not exeecd two weockse
Furthermore it was Mr Kapingals econtention thet the respondent's wehicle
oould not have boen operational for all the 287 days and made 40 trips

daily without interuptione This is not feasiblc in proctice and tho

trial magistrobte did not take that into agcoumts Thal it was nccessary
for the respondont to support his claim of loss of usoc by producial some
evidence pf oporations prior to the accidant so as to indloate the trend
of his ingomoc from oporations of the vehiclce vesee /3__
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Thet-the awond of chse 8,64(,0C0 wos Spoculative and not supported
by ovidence, vrgued llr Kopinga for 77 o oppellantsy In addlbion, Mr Kapinga
subnitted that going b ¥ .0 veliel: ‘ spechion Reoport amciture 'A' to tho
affidavit not e preventoed from beir operetional or take 10 months to
ropaire The doilege doceribed in tlo coid inspection report road as
followss—
aftor ucoicont
Moat 147 vbo dentod Lift gate window glass broken
Roat bumper Zont!
Finally Ir Kepinge sulmittod thet tho Respondent had allogal duty to
nitigatc the loss after the acsidents That £f tho vohicle was danaged
on 1e1e493, thic rospondents sheuld have takon immodiato gbtaps to ropair his
vchicle and repoir it within tvo vedis at the most and not 10 months,e
dgmed with all thisy leoorncd covrsel for tho appellants asked
the court to o low the v-<al with ecogta.
Lppoaxming for 1l : rospondente U3 Divtaitine from Tanzania Logal
Cerporetic. ... ...0 B 20 doudtods
Ae to the issuc of tlo fopmed o7 o —ooer decsuent eowmscl sutmitted
that the law decs rot etimidalcs a nix .ol o foraet of how a Jjudgnont should
look like cnd thal ro coirpion has v Me-a moversed sinmply bocause the

Judgment is tco chorte Iic mespon ' nm . unz cited the caso of Transport

Tauipnont Linited vs DQ; p, V toe (Dar os Salaar :q,n__l;_' zh Couxt Rogistoy)
Civil Casc Do. 210 of 1659 by Lubone J s he then vas) 3 that the procodurc

was not fawlited by the Qov:pu of lippodle

On the issuc of cosbs of repair - o tho wehicley, coumscl submitted
that the rclovant docwnont amnerture € 108 produced before thie courte
This was not combradictod by the sppeliccis/defondants. That the rospondont
could not produce reeccipt since the moniss were yet o bo palds

On the comonsation for loss of uec cowmsel for tho rospondont
gubnittcd that there woas such ovidonge arcilable Yofore tho trial nmagistratos
And since the offidavit was not open for chajlange the frial magistrate was
not in orrore Lt wos the cowmsols gontention thot the claim was sufficiently
proveds s o tho duty to mitigate loss, cowisal for respondents whilc
cguceding thot the rospondent has a duty i “.aw to mitdgato loss was of the
epinion that it was the appollants who pwrove sod tho respondenits from so
doing by their rofusal to sign the insurancs 7omms, The appellants camot
be hoard now to mcly on that equitablc doctriiice

211 in 21l the mespondoents arce swdmitting that the appeal be
dismissod with coste for lack of substances

I havo lack tine to study the rocard of ¢his caso. Tho revelations
arc that the appellants thon defendants wore sorved with swmnons to appoar
for the mention (and not hoaxing) on 16/ 12/93, ™e appollants rofuscd to
acknowledse sorvice of sumnans and the Cowrd was ongitled to enter judgment

for the plaintiff,
’ye o/ 4~
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Towevor, I thuink thetrial nagistrabte ought to have heen guided by
theprocedure wnder ¢ RS (1(a) 13 (13) which readste
6(1) where tie plaintiff appears and the defendant doves not
appear when the suit is called for hearing then
(a) "\i>,e.,.a.o“o...... "
Z? ths svit is before any ocowrt other then the
High Coupt,
(L)ane ccocesncacons
Dy he swmons issued was a summons to appeur
end 1t iz ppoved that the suwmons was duly
sernt, the court may enter Judcment for the
nlairn 270,
In the ingtont case it Lo evident <l cowrd proceeded wder 0 & 2 14(2){(n).
The relevant proviso rrolrs
14 (1) eevo  cocossnsnscsvarc space
(2) In 2 case in whloh o defendant who is roguired wder
1) to present his written statement
of cefence falle 80 do so within the period specified
in .o sunmons (andew living mine) the Cowrt may ~

st sute (2) of mula f

(b) in any other crue, wpon zpplicatien in writing by

tie plaingiff., iz o day for emwparte prool ong

mey preaowicq J o ont in favour of the plaintiff

upon such proa? .7 Lis claime™ |
I szy the trinl acgisviatc was in error ‘o act wWider thls provigion because
in the first instonce the summens insie . o the defendunts now a.ppéllants
did not mpeguire hinm to oresent thelr (a'snce within a period stateds The
purmons issted to the appellants recuied them to appear in cowrt without
fail and produce docuzents they Incended o rely Qng Secondly, the plaintiff
did not fommerly apply to court for expraie proof in dewms of 0 8 2 14(2)(vb)
above gitede I would therefore agree with T Kapinga learned couns«l for
the appellents thet the proocedure adoptel. by the trial mogistrate -
fivegular.

Coming 1ow to the lst ground of appezi— the judgmente Mles 4 &.C 5
of 0 20 of the CPC 1966 provide $hal a Judzieng shquld gontain a cone se
statement of i case, the points fop delerr inagdan, the .d.eoisiow +ﬁ:~
and the reason for such decigiong

There ig however no specific faimal @f how a judguent should lodk
likee It is swfiicient if it is fqumelajed to can‘ba.in the elenocnts statcc
hereinchove. +nd the contents Jn eagh mignén;, would en the whole “opemd
on each individual casee '
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Whot lieopened in e coso/ epveal Dbefore me is that afber ihe
plaintiff hod filed an affidevit Jor ex parte proof pursuant to an
order of the tricl nasistrate, t1: latter recorded the ¢wder that
non filing the cxprie affidavit, judguent is entered in
fovour of the plointiff s preled
Sgde™
In oy hunule visr the trial mosZistocie strarved into an oxwor when he
entered judcuent Tcx the plointi T iilout evoluabing the contents of

~

the affidavit in cs Tix os pooof "o Gomages 02 claim was eoncerneds
Affidavite lilte cry otier picec ¢ ovidonce has to heo analysed and evaluated
even where il is mot being ciallenged. One does not merely file an
affidavit and czpect the trizl court to cet on it whole sale without some
soruting. The scmuting of the affidovit is more so in suah ooses as the
appeal befome e where damages ad or compensation one belng. claimed.
Paragreph ¢ of she plowntiffs olfiidavis stotost— )
O"That shollings five hundred, and fifty thousands was required
B0 ropclr the vehicle as zhown on an 1moioe by Sanbern
Engineering Services Iimited annexed hereto and marked €%,
The immediste question that comes to my nind iss was $his figure(shs,
550,000) the actual sun that the plaintilf paid for the repair? was there
a receipt issued? The respondent hove ctoted that
i Mhe respondent could nct ofuce a roceii)t Yocay,se the
monice .rore yet to bo pe " o
That being the case the actual Tepoiz o 2icos could not be the sum of
shse 550,000/=,

Similawly for the compansation £i e of shoe 8,640,000 - there was
no evidence to slhiow hoir this figurc hat boen arrived ety It was the duty
of the trial mogistiatc to annlyse the ovidence before du and oome to his
own condusion. By meroly adopting the filed =ffidavit is not proof in such
a casce Jhet I wish to cmphasizc 4s that whother it is a long judgmentor
a short ono, ocoh case have tQ cxamined on its owm footse Lnd facts of
cach will dictcte what typo of judgment s-2l) cmonoto thorefogm, In
pases for ompaete nroof by affidavit the irial magistrate has 2 duty to
examine the filed affidavit ond sabisfy hinself whethor €10 alleged claim
has boen proved by the affidavit or gthorwisc,

That boing the position I am inolined to allow the appoa.l and, order
that tho casc be hoard before another magisirate with mondate to admit

further cvidence. And to tho extent thie apveal ie allgwod with costse

ci@& Hodzes (4.
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Dolivered bofore

Kgpinga for appellor

Respondent

Mr. Xapinga — Tho aio
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