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Issa Athuooni vho is the appellant in this anpeal was sucd in
the Regident Ifagiatrate's oourt of Kigutu by Ali Said imsoin who claimed
for a doclaration that a cortain Lovme Tos 19 /3OE at Ipokolce strect,
Mwananyanala arca, Kinondoni District in Dar on Salaan wes lawfully
sold to hin and thorofore was cntitlod to it. All said hissoin also
prayel for an oxder for vacant poncossion of the suit promiscs against
the appcllant. A1 3aid Hussein wenr i the suit and .0 appellant
being digoetinfic Tog cwpealled agcinst the finding of ths trial
ocourte The moiwmandil of appcal onnnlats of nine zrounds of appeal
whikh, wicn surmerised Fall on tue noin (wonds, The first main ground
baged on a point of lair io to tie offcst that thcre wan o Zross crror
of proocdurc ocormittol by the trin’ >0t wWiich nigotes the waole
proocedings in that Jrdgerment in o case was wwitten by o megistrato
who did not lLear .o ovidence., Tho gooond main crovnd of appeal is
that the loarncd masistrote crred on a point o7 foob by Failing to

proporly cvaluctc t.0 ovidonce adiiuocd bofere 9o oouxrd,

Rogarding tho first ground of aprcal, the record of the lowor

oourt shows that tic case was heard by 3. Kwango, Rogidont
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Magistratc; wic, alfter the casec was assizned to him framed the issues
and heard +tie ovidenge of botl ¢ »iaintiff and the defendant up o
the close of 4.6 defendant's cagce A% e clogse of the defendant's
oase he set tie cnse for judceumcni on 20%. Septerder, 1994. Ibwever,
he did not deliver the judgement as avparently he Lad not written it.
The case was ro—asgizned to ancther magistrate for reagoins that are
not disclosed in the court record. The nogistrate to si.on the case
was re-assigied went on straizht to wrilte judgenent and delivered it
without explaining to the parties that it was his owm judroiment he was
delivering and not the judgement of t:e trial mazistrate, DIelow is
briefly what transpireds-
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Dates 21 [g /94

Corams~ S. Kiwango - BRM
For Applicant/Plaintiffs Ngatunca

-
Defondant s— Progent in person.
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(Szd) 8¢ Kiwango
Re ITs
21/9/1994

Dates  29/9/04

Corams~ Jo Do Rbangisa — RM
For Plaintiffs Pregont in person

For Defondants~  Prepent in porgon.

COURT 2 WMoted that *he file han been ri-agsgis oned to me this

MOTN N e

0.0339‘/3



Order - Judgenent on 17th November, 1994

(3:1) 7. . Ruhangisa
'Ba Me
9/9/%
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It ig obvious fron thc rocord tiznt ne reasons were given wiy the oase had

trate oftor all the covidencs had been

to be re-assizizd to
heard by one uagistrate. In any cane, the law iz quito cloar regarding
who is to write /rlolivcr judgement in o casc.  The rolovant provisions

of the law arc found in mules 1 ~ 3 of QOrdor XX of the Civil Proccdurc

Code which provide az hereundors—

"1e Thce courty aftcr the casc has Leon lcardy, shall

pronounce judgoment in onen ccurt, cither at once

or on somc fiture dayy of whioh duc noticc shall

be given to the parties or thoir advocatcse

2. 4 Judge or nagigtrate nay pronomece a Jjudgenont

writtcn but not pronounced by hin predeccessore

36 The Judgonment shall be written by, or reduccd to
persongl

writing vnder [ e dircetion and suporitcondonec
ey thc prosiding Judge or magistrate in the
langugase of the court and shall bo dated and
sizned by such wresiding Foo or magistrate as
of the date on whiich *t is »nronciiwcd in opon
court and, when once signed ninnll not aftorwards
be altercd or added to: save ag provided by sccetion

96 or on revicwe"

Mr. Ruhangisa who wrote and deliverced judsement in tro lower
court did not pregide over thc cagee Ib was therefore, not lezally
empowored to write judsomeont in J'Owof ele 3 of ordor XX of the
CPC oited above., It in very wmfortunate that it is net cven indicated
in the rccord as to why it became nccemsary for the case to be

ro-assigned to anothor mogistrate after all the evidence had boon
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takon down hy one nagistratc. As it is, onc can only spoculatc,
Boweveor, justicc is not to be dimpensed :iil. through speculation.

In viow of the provisions of the law wit. xozard to who ig to write
and to pronounce judso;went of a casc, I an satisficd that tho
appellant's first main ground of appeal is mopitous and I agree with
hin that non-compliance with the law by thc lowor court vitiated the
whole proccodinzse Too ocrror that was cormitted by the lcarncd trial
nagistratc, in mr viow cannot be curcd by provisions of scetion 96
of the ivil I cce e Codoe For the chove roagon aloncy I would
allow the appocl, doclere tho judgoment of the lcarnod Rosidont
Magistrate o bHo of no o’y and sot aside all the orders that
emanagtced from oo oo, dovin found er shove, I scc ne rceson why
I shouvld labh-: sl e coacilor the cthor grounds of appoal

raised congiurins that ot i Tagg tooon then wmuld not have any

bearing on Thic Jocicion that I have olienl7ocrrived (e Conmoguontlys
I, for rcasons &' :1 above, alloa w.t appeal by Issa Athunani with

costs in the appeal. Tt iz ordored 4 % . eace ho heord de novoy
and for tho ends of justice it 'n furthor ordored that it he hoard
Toy™. y : -~ . Ny . . . .

by another nagls'braﬁc c? competent Jiriadiction other than M,

Kiwahgo or IMr. Ruhansiso,
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