« IN THE HJGH COURT OF TANZANIA
AT DAR TS SALAAN

T

s ' CIVIL APFPEAL NO. 61 OF 1994

(Or;.g:mal Probate Cause No. 31 of 1992 at the Rgsjdedd
Magistratg Gourt Kisutu)

SNALHI BWANDAU SEP 006 EIDEPIIBRRAGOINDONGgOO AP?WT

VERSUS
WED 2088986 .0039003697869300080PRVISISOIQTE RESWT

LJANDA, PRM, ("XT Jo).

¥n the Distrject Court of Ilsla at Kivukoni gne SWALEHE BWANDAU (@ﬁg-
abbg redyTsd to as the Appellant) applied for letters of aWﬂ
$Q What he Jo appqinted administrator of deceasgd estate of ¢he I3
M, _m _@_Np; whe died interstate., As usual eitatjon was issued gad g
PUQLEshied §n the loeal nows paper ef Uhury dated 5/GA199g,

3 woyld appear MOHAMED HAMISI SWALEHE (hereinefier referggd to 8§ B¢

Rgspgrigrt) happened to come across to this ejtation, He filed a gavgabs
Thg w423 cgurt' fixed a date a date of hearing of the eavgats

On foyr egeassjens the Respondent didnot appear. The trial Ceuply ir
_ nbsgp‘ of fhe eavgator, granted letters of administration %o the app%mh

Sgretimg, after the granting of the letters of adminiswatw. he
Rgspgudgnt thegugh his advocate one Miss Sheikh emgrged snd askgd ¢hg Cowrd
%o sgi 2side the qrder of granting letters of administrgtion en fhe gpgynd
.ihat hg was not given an oppertunity of being heard, Mr, Maft‘h who arﬁ‘ated
fg: thg Appellant objeeted to the setting aside the order saying thg

pendgat had to shew he was not aware of the date f hgardnge He wgag en
1§ 32y that even the basis upan which the application {s Rasgdy thaf 'ie, e
#5g%s neither was in foree nor renewed as provided undgr S, W:) of ghe
P;va;g and Adminisjratiqn Ordinance Cap. #45, In shorf hg suwnt‘“e_d‘ phat
thyg was no valyd legal caveat before the _ trial Cowrt %0 (Qgak W &
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At the end of the day, however; the trial Court set aside the Orders
and went further in granting leave to the Respondent so that he renew
his caveats It is not stated under which section of the Probate and
Administration Ordinance, Cape 45 was the Order - - made, Be that as it
may’the Respondent was then heard plus his witnessese The Appellant wés
also heard plus his witness, Finally judgment was written and delivered
‘ interested
which ordered fresh application be lodged in Court so that all/parties, to
use the word of the Court ' : should apply so that they be consideeed as
administrator of the deceased estates,s Soon after that judgment the
Respondent applied to be appointed as administrator of the deceased estates,

hence the issuance of citation and publication in Mzalendo News Paper of

21/8/94, Thus the appeararce of the name of the Respondent on the folder,

In thi= appeal Mr. Maftabh acdiccated for the Appellant whereas the

ivicgondent ras represented by Mr. Mlanzi Learned Counsel,

Mr, Ma.tah raised thrce grounds of appeal in his memo of appealj
namelys-

'eThe Learned Magistrate erred in law in ordering that
fresh application be lodged in Cour®t for the appointe ;
ment of the administrator,

Y¢ The Learned Magistrate crred in law and fact in
failing to address his mind to the evidence availa=

ble in record,
3% The Learned Magistrate has erred in law and fact

in failing to appoint the applicant as administrator.
As rc ;wrds to the first ground. Mre Maftah in his written subiission,
L argued tha: by Ordering a frish application be lodged in Court, the Learned
Magistrate vas exercising powers of Appellate Court which he had none,
This was not properes He submitted, Coming to the second ground of appeal
Mr. Maftah submitted that the issuc for determination is appointmdnt of
administrator of the deceased estates and not inheritance, He went on to
argue that the appellant was looking after the deceased houses while the
deceased was still alive by collecting rent, effect minor repairs and make
necessary maintanance, This pkace him iﬁ.a good position vis-a=vis the

others,
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Lastly Mre Maftah submitted like in the second ground the appellamt,

was a fit person to be appointed as administrator of the deceased esiate.

Mr, Mlanzi on the otherhand suppofted the finding of the ﬁrial ch’t.%
He submitted that the Court was right in ordering a fresh applicatiﬁn 25
the Court is entitled to revoke the gramt when the proceedings lgading tg
grant the letters of administration were defective in substance as provided
under section 49 of the Probate and Administration Ordinance, Cape 445,
He went further to submit that the Court was right in ordering a fresh
application be made because scction 71(1) of the Probate and Administratien
QOrdinance Cap 445 was not compliéd withe The section states that all
people who are interested are required to give thsir written consent te
the would be administrator. However, this point was not canvassed at
the trials Be that as it may, in the alternative Mr. Mlanzi submitted
that in the event the lelter Y"Exhibit D#'is declared to be a will then
the same is a nullity as it contravencs with some requirements of a

valid will under Islamic law and traditions.

Let me start with the alternative argument raised by Mr, Mlanzi,
There ir nothing on record to suggest that Exhibit D3 was declared by the
trial Court to be a will, Mr, Maftah neither did he raise it nor did he
ask the Court that his client be a sole inheritor of the deceased estateg,
Sn it is not an issue before the trial Court, Having said so let me

preaceed with the merits of the appeal.

It is not in dispute that the Appellant applied to be appointed as
administrator of deceased estate, It is further not in dispute that the
respondent filed a caveat with a view, it would appear to preventing
the appcllant from being appointeds It is also not disputed that the
Respondent didnot appear when the matter was fixed for hearing, Thus
the appellant was appointdd, It is further not in dispute that after
the appointment the Respondent ask the Court to set it aside so he be
allowed to explain why he filed the caveat, The order was set aside
aﬁé hence the ordering of fresh application. The question for deterw

mination and decision is whether that was proper, This inturn bring

me to the issue of what is a ¢aveat and what purpose does it serves,
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And that alone will dispose off this appeal,

According to BLACK'S LAW DICTIONARY SIXTH EZDITION the word cavgat

has been legally defined a2d it also states what purpose 1t servesy It
X

says:-

Let him beware, Warning to one to be careful,

A formal notice or warning given or warning
given by a party interested to a Court,judge

or ministerial Officer against the perfomance of
certain acts within his powers and jurisdic-
tion. This process may be used in the proper
Courts to prevent (temporary or provisionally)
the proving of a will or the grant of adminis-

tration etc,

Br lodging a caveat the Respondent waﬁted to prevent temporari;y e
issuancs of letters of administration for reasons he would adducg or wifhdgaw
it in ci:e he find it he has no objection or consent to the appoin&mﬁqi’

Rut it should be borne in mind that ' a caveat has a life span of feyg
months. This is provided under section 53(5) of the Probate and A% |
tion Ordinance, Cap, 45, It provides: B

(5) A Caveat shall remain in ferce for four months
after the date upon which it was lodged it o
(Unless sooner withdrawn) but, subject to the

provisions of section 59, may be renewed,

The Learned trial Resident Magistrate was very much aware of it,
But he wint ahead in setting aside the order of granting letters of adm‘g.
istraticn for reésons he has stated therein without stating the gnabling
provisicn to do so, This is not propers In any case after the w
of four 1onths the caveat so lodged is deemed to have been withdrawﬁ and
that no :urther caveat may be entered, This is provided under subseat‘.n
Lk of secion 59 which readsi-

(&) Where a Caveator gives notice that he supports the
petition, or where he fails to give notice to that
effect and fails to enter an appearance to the |
petition within the time limited &hercfor 4 the
caveet shall be deemed to have been withdrawn and
no further caveat may be exfersd by or on behalf
of the caveator,
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In the instant case, at the time of.hearing the Caveaty the same was
marking its ’20th month of its non existence. And that it was not rengwéd.
In terms of the quoted section, the caveat was deemed to have Yegn withdyawp
after the expiry of four months i.e. on 6/11/92. Te put it diffgwgntly at
the time of hearing the caveat i.e. on 28/%/1994 there was no enf‘;osah;s
eaveat existed, So the Learned trial Resident Magistrate ahdjueateéi'r |

non existent matter,

Mr, Mlanzi submitted that the trial Court revoked the ordgr eof Zoptdns
the letters of administration. With due respect to Mr. Mlanzi his assertiq.
is not borne out by the records The record clearly stated that it set as{de

the order.

As that is the aerux of the appeal, and for reasens adducgd, I allgw the
appeal in that I set aside the erder of the trial Court in srdering fresh
application be mades Instead I restore the decision of the same ngrt daggd
2L4/6/93 which appoints the appellant administrater of the geecgased agtatey

The appeal is allowed with costs.

Order accordingly.
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¥ (B, Mo LUANDA)
PRM, EXT. JURISDICTION

6/1/97

Judgment delivored in the presence of Mr, Mlanzi, Advoeate for the Respgndent
and the Respor lent present in person,

Mr, Maftah, acvocate-absent duly served,
A N s alad
5\/Qw4f’ 1//’/
(B, M. LUANDR) -~
PRM. EXT.- JURISDICTION

T YT

Mr, Mlanzi: e pray for leave to appeal to the Court of Appeal of Tapzania,.

Court: Under vhat Rule of the Court of Appeal?
My, Mlanzi: I pray for leave for half an hour to checka
Court: Granted

Court: Mr, Mlanzi indicated the Rule in writting.
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Order: Upon reading Rule 43(a) of the Cuirh,oIchppead Rules] 3T

legveotstapicalrtol thel Gouri®8¥ AppraltischeralytarmnbeCast

(B. M. LUANDAJ‘Q_

PRM. E}CI?. JHKISDICTION
6/ 1/97




