
IN THE HIGH COU'CIT OF TANS/JIIA 
AT DAP- SS SALAAM

PC.CIV.APPSAL.NO. 103 OF 2000

Z A IN ABU KONDO ................... APPELLANT

VERSUS
H AMIS I ALLY NGULANGTCA  ...... REEP0IT3BMT

LUAIT sJix j J .

The appellant in this appeal one /̂..JTAbU KOITDO is appealing 
against the judgment of the Temeke District Court (Mrs Nzota- 
DH) which P.3V3S;33; the finding of Xigamboni Primary Court.
The Xigamboni Primary Court declared the Appellant the winner 
of a civil suit involving the Appellant and HAIiXSI ALLY NGULANGl<4 
ere xnafter referred as tuo .uespondstit) Tn© dispute toucb_5'on 

a picce of land.

The historical background of the matter giving rise to this 
dispute is as follows!-

The Appellant filed a suit number 52/97 *tt
i’igamboni Primary Court against tbe Respondent.
She was sucessful.

The Respondent was dissatisfiedfhe appealed to Temeke 
District Court* The Temeke District Court upheld tbe lower 
court judgment. Dissatisfied, the Respondent appealed to this 
court* This court (Justice Kalegeya) discovered an error on the 
record namely judgment of the ICigamboai Primary Court was not 
Written in accordance with tee provisions of Government Notice 
(GH) number 2 of 1988 in that the trial primary court magistrate 
(Mr. Haiaad Hassani) who is referred to as a member by the above 
named GH 2/1988 summed up tbe case to bis colleague members. 
Justice lialegeya declared the proceedings a nullity and ordered 
retrial. The case was assigned to Vis J.M. Jumbo a primary 
Court Magistrate of course with a now set of assessors.

vfhen the case came before lis. J.Ii, Jumbe - Primary 
Court Magistrate, the Appellant informec ;hs court that she 
bad served tbe Respondeat through K.ajira ilewo Paper and 
aclcsd tbe court she be allow 3d to proceo■’ exparte.
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Her prayer was granted# The case proceeded exparte and 
judgment was entered in her favour. i/hon the Respondent came 
to know this development, through the service of Mr. Rwabutaza, 
learned eo ;nsel filed an appeal in the Temeke District Court 

challenging' the manner of subtitutcd service effected inter alia 
m  that it was not stated whether all efforts to serve the 
Respondent was unsuccessful, hence publication in the news paper. 
Tiriis contravenes S . 1 9  of the Primary Court Civil Procedure 
Rules lSr6U vide GN. 310/64,

The Temeke District Wourt allowed the appeal pointing 
out t.nat there is no order issued for substituted service. That, 
tne District Court concluded, contravences Rtile 19 of the 
Px-ima ry Courts Civil Procedure Ruleo 1964. It declared the 
proceedings anullity and ordered retrial, Disastified with that 
finding, hence the appeal.

In her memorandum of appeal the Appellant raised four 
ground. I reproduce then verbatim for ease references—

1 • Ni kwatnba Mahakama ya i/ilaya isekooea kusikiliza 
rufaa ya Haroisi Alii Ngulangwa wakati kesi 
xlishasikilizwa tayarx Mahakana ya Mwanzo Kxgatnboni 
sip aka Mahakama Kuu na HaTiisi Ally hakuweza kufuatilia 
raadai hayo kwa tnakusudi Mheshi^iwa uwamuzi wa Jaji 
Kalege^a (Sic) na uwanuzi wa Hakirrru Mahakama ya 
Mwanzo.

2, Xwani baada ya kesi hiyo kufi’cishwa Mahakama ya 
Mwanzo -i-igarnbcni Hatnisi Ally Hgul?ingwa hakuweza 
hunudburia Mahakacia kwa m'tusudi tu hali yeye anaijua 
kesi hiyo na iiakimu wa Mac wkataa ya Mwanzo alito.<j (Sic) 
asiri ya kutoa tangazo na cilifaoya bivyo Mheshimiwa 
Tangazo langu.

3* Kwani kesi hiyo ya Knbaka’-.’.a ya I-Iwanzc baada ya
kutolewa uwamuzi mpaka siku 30 zimetolewa na kwisha 
nakutokea huyo Ha'jiox Ally ifgulau.g'wa kuomba rufaa 
Etpaka ukafanyika utokalesaji kubo*nolewa kwa nyumba 
ya Hamisi Alii Ngulan^wa kwa arari ya Mahakama ili 
eneo langu bilo la sh-uba nikabidhi ?e na nilikabidhiwa 
Mr-Gs’jiiiiwa barua za utekeloza;ii•
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4* Hivyo Mhesbitniwa yako itapitia
ku ̂ o uleumbu zote sqngu. hh"î '̂!aba-5'a?nq ya niĤ tizo 
xlxvyotekeleza uwamv-sii uliyonifanya nirailiki 
sshemu yangu ria Mkuu wa T/ilaya Tenieke 
^sietek elezq  icw-a a a r i  Maha^araia,

Let sie start wxtb the first ground* Th.e Appellant is 
saying’ toe matter* was heard and finally determined starting 
from itigamboni Primary Court to High Court vide Justice Kalegeya* 
judgment. In otherwords she says the natter is res .judicata.
Jj. Gj.i due respect to txie /ippellant toe r,;.̂ ttor was not finally 
abdjucated. Justice Kalegeya ordered retrial because of a 
f unaainenta ly'oi’°non compliance with 31 2/ 1 9 8 8 . Retrial means 
to start afresh. So this ground has nc leg to stand.

As to the second ground the- Appellant is saying publication
of suTiaoas in the Majira News paper was correct as the Respondent
was aware of the case. It is trua th<;t the Respondent was
aware 01 the case, but I ara afraid whether he was aware of the
u3r'riR? date. And in fact this is a bone of contention in this 
appeal.

It is Mr. Rwabutaza's contention in the District Court*
Mr Rwabutaza did not appear in this court thought he was aware 
of tuo hearing date, that the course ta'-'ing by the Appellant 
Xl- pui-lisbing tne su*rmions in Majira News Paper was not proper*
It oix ends Rule 1 9 of the Primary Courts Procedure Rules,
1964, The Rule provides.

19(l) subject to the provisions of 8ub-rule(2> a summons 
or any other document required to bo served under these 
rules shall be served on the defen^nt personally or if he has 
an a-snt aurnorizod to accept service on such agent.

 ̂~ — court jls satisfied thot persona 11 service 
■2aaP.ot be effecte_J or cannot he effected without 
ISLviV-' IT.'J it n»ay direct that the
summons or document be served either by post or 
by leaving it with an adult male member , 
of the defendant c.r with cone a; jit male servant 
residing wxth him, or his ecr~icyer by affixing a 
coPy of the 3um;Tionc or document on so«ne conspicuous 
part of the last known residence of the defendant 
and as other copy tr. ore of on the court notice board.

s
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My understanding of sub-rule 1 of Rule 19 is tbis. As 
a general rule personal service should always be effected 
upon the defendant either to hits." elf or through bis 'agenrfĉ
Sub-rule (2 ) of Rule 19 is an excception to sub - rule 1 
in that other inodes of service which are not personal may be 
effected but subject to court .satisfaction that personal
service cannot be effected or cannot be effected without undue
delay or- expenses.

Xn tbe instant case service was effected by way of 
publication in Kajira News Paper. Though this is not among the 
nodes enumerated above but this mods has been adapted* used for 
a quite- a consideraole^-^-:ie nrjW it ban flourish as one if tbe
■'̂ ys of effecting service. As it dees no barm to the
ac’Tn’.ivin tr:-> fcion of justice, I a':; of tbe; view that the practice 
shci;.-lc: continue to lie used.

:\-=>ving said so let us proceed. The record shows very 
clearly that there is no application to effect service by why 
of publication in Majira Hews Papers. Indeed no evidence or 
explanation was offered as to whether personal service was not 
possible to be effected, hence the application. More so there 
is nothing on record to indicate whether the court was 
satisfied with tbe reasons. So in absence of any explanation 
the substituted service effected was not properly made.

As regard to the third ground t.je Appellant is saying
this appeal is time barred in that thirty days had elapsed
long time ago when be appealed to the district Court. I quite 
agree on tbis, But the Respondent sought and obtained leave 
to ap'oal out of time vide Misc.Civ.Caso. (sic) No, 8/99 filed 
in Tenake District Court.

Finally is the fourth ground. I have gone through the
__ h T * ?n illegal premises, tho exceptionr-j-o-'id* I am satisfied to at tue Appo 1 l.a n t1 s grounds of appeal j

are without merits. catiBoc stand.
In the final alaysis the appeal is dismissed with costs.

For avoidance of doubt the decision of th < District Court is 
hereby upheld.

L
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Order 'Accordingly.,

V*. ' - ' - 3 .  M . U j t f f - j  _
jET-3g 3 ,

25/7/2001

a b s e n c e at r~*»d over is ’t,1G p r e s e n c o t ^  of tbe
lri the Rospondeijt,

^"^26/7/2001

Appollqnt


