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The appellant in this appeal one TAO1450 KOITDO is appealing
agaivnst tbe judgment of the Temeke District Court (Mrs Nzota-
D15) which RIVIDID the finding of Wigamboni Primary Court.

The Higambeoni Frimary Court declared the Lnpellant the winner

of a civil suit involving the Appellant and HALIST ALLY NGULANGY 3

Glere'inafter roferred as tiic Tespondent) The dispute touchson

*

a picce of land.

The historical background of the matter giving rise to this

dispute is as foilowsi=

The Appellant filed a sult nunber 32/ /97 at
Yigamboni Primary Court againct the Respondent,

She was sucessful,

The Respondent was dlbsatisfiedfhe apprealed to Temeke
District Courts The Temeke District Zourt upheld the lower
court ju-gmnent., Dissatisfied, the Respondent appealed to this
court, This court (Justice Kalegeya} discovered an error on the

record namely Judgment of the Tignmboai Primary Court was not

Writter in accordance witnh the proviscicns of Government Notice
(GW) pumber 2 of 1988 in that the trial primary court magistrate
{Mr. Janad Hassani) vhoe is referre” to as a member by the above
aamed G 2/1988 summed up the cass to zis colleague members,

Justiice Halegeya declared the proceedings a nullity and ordered

retrial. The case was assiy I'eg Jelie Jumbo a primary

Court Hagistrate of course with a now set of assessors,

Tman the ease came before Ms, JW.0i, Junbe - Primary
Court Magistrate, the Appeli-nt informes he court that she
had scerve:sd the Respoundent tihrcoush VMaiir- llews Paper aand

azlisd the court she be allowzd To proces’ exparte,



Her prayer was granted. The case procecded exparte and
jJudgment was entered in her favour. Vhen the Respondent came
to know this development, through the service of Mr. Rwabutaza,
learned co;nsel’filed an #ppeal in the Tewmeke District Court
challenging the maunner of subtitutced service effected inter alia
in that it was not stated whether all efforts to serve the
Respondent was unsuccessful, hence pullication in the news paper,
This coutravenes 5,19 of the Frimary Court Civil Procedure
Rules 1564 vide GN, 310/64,

QN

v ,
The Temeke District “ourt a

1
acd

Lowed the appeal pointing
cut that there is no order issued Tor substituted service. That,
the District Court concluded, coutravences Fule 19 of the

T Ty

v Courts Civil Procedure Rules 1284, It declared the

‘)
3
}J.

rroceedings anullity and ordered reitrial. Disastified with that

finding, heuce the appoal,.

In her wmemorandum of apreal the Ao>pellant raised four

ground. 1 reproduce then verbatim for ease referencei~

s Hi kwamba Mahakama ya Wilaya imckosen kusikiliza
rufasa ya Hamisi Alli Ngulangw=a wakati kesi
ilishasikilizwa tayari Mahakama va Mwanzo Kigamboni
mpaka Mahakama Kuu na Hamisi Ally hakuweza kufuatilia
madai hayo kwa makusudi Mheshimniwa uwamuzi wa Jaji
KalegeJﬂ {Sic) na uwamuzi wa Hakimu Mahakama ya

Muwanzo,

2s Xwaanl baada ya kesi hivo kufi’zishwa Mahakama ya
Mwanzo Ligamboni Hamisi Ally Hgulangwa hakuweza
kuhudhuria Mabakama kwa matusudi tu bali yeye anaijua
kesi hiyo na Hakimu wa Mal=%amn ya Mwanze alitos (Sic)
anri ya kotoa tangazo na nilifauya hivyo Mheshimiwa

Tangazo langu,.

3¢ Kwani kesi hiyo va Mamazams y= Liwanze baada ya
kutolewa uwamuzi mpaka silu 30 zZimctolewa na kwisha
hakutokea huyo HMauis? Ally Mzulaugwa kucemba rufaa
mpaka ukafanyika utckzlezaji “ubomolewa kwa nyunba

ya Hamisi Alld Ngulanswa izwa amri v Mahakama ili

eneo 1langu hilo 1a shirmba nikabid-i 'e na nilikabidhiwa

':i
Mheshiinmiwa barua za utzkel mAadi,
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be Hivyo Mheshimiwa Ma-airama yvako itapitin
kunbukumbu zote zangu %ama maha‘rama ya mwAanzo
ilivyotekeleza uwamusi uliyonifanya pimiliki
sehemu yangu na Mkuau wq'Uilaya Temeke

’

ametekeleza kuwn anri ya fahalzama,

Let me start with the first grovnd. The Appellaunt is

saving the matter was heard and fin ally determined starting

from Xigamboni Primary Court to High Court vide Justice Kalegeyats

Judgment, In otherwords sho 8ays the matter is res judicata,

Hith due respect to the Appellant the matteor was not finally
abdjucated, Justice Kalegeya ordercd rveirial hecause of n

. eryor . A, .
funuamentﬂl/o¥ non compliance with G 2/1988, Retrial means

to start afresh. So this ground nkas ac les to stand,

48 to the secound ground thc Lppellant is saying publication

of summons in the Majira MNews paper uas correct as the Responden
WAas Aauars of the case., It is trwve thet tho Respondent was
Avare of the case, but I am afraid whether he was aware of the
Lemring datee And in fact this s a bonc of contention in this

It is Mr. Rwahutaza's contention in the District Court,
My Rwabutaza 4id not appsar +in this court thought he was aware
thhe hearing date, that the course tazing by the Appellant
in pucslishing the summons in Majira News Faper was not proper,
It offends Rule 19 of the Primary Courts Irocedure Rules,

1564, The Rule provides.

19!1) subject to the provisiocus of sub-rule(2) a summons
{ ¢

¢r ary oither documant requirced to Lo sorved under these

rules shall be scrved on the defeninns rersonally or if he has

A azsat avthorized to accept sorvice on such agent,

(2} Hdnsre the court ic satisfied that rersonall service
gannot Le effected or canunt me effected witho
UNIO DELAY AND EPDNSE, it mnay diroct that the
summons or documont Lo ssyved either by pest or

by leaving it withk nap adatt salc momber

of the defeundant cr with coma a- a1t male.servant
residing with him, or his emTlcver by affixing a
¢opy of the summonc or docuweont on some conspicuous

PATt of the last “nown residenco o the defendant

2
and as other copy tizroof on +he court notice board.



Mv understanding of suiz-rulce 1 of Bule 19 is this, As
- =

a goeneral ruls personal service shold alwuways be effected
upon tihe deferdant either to uimoeli or through his ragewnt,

1

Sub=rule {2) of Rule 19 is an exccenitisn to sudb - rule 1
itn that other modes of service whrich are not »ersonal wmay be

2fTected but subject to court satisfaction that personal

sarvice cannot e effected or cavnot be efYected without undue

del=y c¢r expense

0]

n the instant case serwvice was effected by way of
publication in Majira Mews Faper, Though this is not among the
mwedes enumerated above but this mode has been adaptedrusad for
¢ nonsiderablegiqe anc now it hac flourish as ocne if the
ways of effecting services £Ls it dooce ao harm £ the
administration of justice, I awm of the view that the practice

noeld continus to he usoad.

T

Faving said so let us proceeds The rocord shows very

1

L

srly that there is no azplicaticn to effect service by why

c
of publication in Majira lTews Fapers. Indeced rno evidence or
o) 1

pougible to be effected, hence the apnliczticne. More so there

o4,

cn record to indicate whether the court was

satis¥ied with the reascus. 5o in abscnce of aay explanation

the sublsiituted service affected was not properly made.

Lis regard to the third grouund the Apretilant is saying
this aprenl is time barred in that thirty days had elapsed
long time ago whewn he appoaled t2 the Jistrict Courte I quité
agrec on this, But the Respendent sought and obtained lazave
to an zal out of time wvide Kisc.Civ.Caso; {sic) No, 8/99 filed
in Teneke District Court.

Finally is the fourth ground. I have gouc through the
° ]

3
_ the execution ic La: on al 3llegal premises, tho exccuiion

recurdey L am satisfied that e Lppellant's grounds of appceal /

a

r<e without wmorits,.

cancot stand,.

In the final alaysis the apreal is &.-smisse:sd

k1
O

W
r avoidance of doubt the dacision of 1 District

o

hexrehy upheld.



Crder Accordingly,,
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Judgmnont read over is the prescncog of

Mgl

absence
in - - of the Respondent,

the Appellant




