TN THE*HTGN COURT O “MANWZAArTA *

AT ARUSHA .

MISQ. QIVIL APPLICATION NO,‘2L/2003
(Orizinatipg from HCCC 52/1999)

NATIONAL BANK OF COMMLKCE LTDe ees see oos sea APFLICANT

~ Versus

RENADA MINERALS CORPORATION LTD.

NBC_GOLDING CORFORATION e see ece  es, RESEONDENTS

"R _U_L I _N_G

-~
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This is an application under Order 1 Rule 10(2) ef The -~

Civil Procedure Code, 1966 iq‘which this Court's Order is sought
Yo strike out the name of the applicant and substitwte theretm the
nzme of the 2nd respondent. In the alternative, this Court is beingz

asked“to extend time to the épplicant to file a written statement

of defence, The Alternative prayer is grounded on the provigions
of Qrder VIIT Rule $(2) of Thé ¢igil Frocedure Gode, 1966 and S,l4
,of The Lew of Limitation ict, 1971

‘Mr;vMagai learned advocate has filed a written submission on

behalf ef the applicant. In a nutshell, the gist of the appljce-

tion is that by virtue of 8,10 of The National Bank of Gommeree

{Reersanizakiqn and Veseing of Assetg anq,Liabi?iiieq);hct,l997
es amended by The Wrifﬁenngwg }Miéce;lgggoug Amendment) Act No,2/98




“n--.. .

and further amended by the relevant prov1s1ons of act 10/2001

to quote Mr. Magal, M eveossall 1iagbilities arising- from both
banking and non banking activities of whlch
‘the cause of action arose orior to 1lst October,
1997 were and ere vested in the NBC Holdlng

' Corporaticn (now Consolidated Holding Corpo= -
ration) and secticn 10 of the -act as amended

by act No. 10 of 2001 expressly exclude the
<Applicént.from clzims which have their causes

of action ‘arose’ before -the effective date',
On the other hand,‘Mr,'djefe learned adyogaﬁe has appeared

- o

and filed a wrjiltten submission on behalf of the lst respondent.
égainyhiﬁ a nutshell; he is of the view that the provisions of

© e

Orde? 1 Rule 10 (2) is limited in its application to a situation

where a péfﬁy has been improperly joined - a situation wﬁich gdoes.

not arise:-here (i.e. Civil Case No., 52/99) becguse thete are no |
joint plaintiffs or defendants. And that the épplicant who is the |

sole defendant. cannot claim to have been 1mproperly joined and

— e ‘
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therefore bring.itself w1th1n the prov151ons -of. Order 1 Rule 10(2).,;

In this regerd, Mrs Ojare has cited the ease of Daphne Parry v Murpﬁz

-

v+ #lexander Carson l96é E.A.,5l° at page 516 thusi-

"the appllcatlon for dlsmlssal was misconceived as

0.1 r. 10(2) dealt with- partles who have been wrongly
.. -joined or who ought to be joined or added, to "join"
or "ada" a party was not synOnlmouS'w1th making a

. N
person 4 party_to a sult.o.g..o.......,"

»
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Also at<page 517 that:-

"Unless the removal of the plaintiff or defendant
leaves the suit intact, O.1 rule 10(2) cannot apply."

Mr. Ojare, is also of the view that since the applicart has since
filed a written statement of defence in Oivil Case No. 52/99 in
which there is a preliminary point cf objection that the plaint

does not disclose a cause of action against it then the gist of

this application can only be argued in the said objection,

Mr. Maruma learned advocate has also.filed a written sub-

3

mission on behalf of the 2ai mesperdewb. In his submission, yet
again in a nutshell, it is not for the applicant to decide wno
the respondent should sue. He went on to urge that the said res-

pondent bas freedom under the law to chose whom to sue. And that

g —

in exercise of that freedom it will then be upon the Court ulti-
mately to determinz whother or :not a cance .. action is disclesed

froia the plaint. He went on to urge that it is "otherwise unusual

for a Defendart tc come to Court and azsk that they be
removed from the suit and that a tuird party be brought
_in to take their tlaca,

In'éonclusion, he was or "%~ view that should the applicant feel

that there is no cause of action there is always an opportuility to

1 R
raise. the matter as a preliminary point of law in the main suit.
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I must confess that I have read with keen interest thr
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submissions for and against the application. In the end,I am
.satisfied that the application must fail for the following

reasons -

One, a2s correctly argued by Mr. Ojarc, the situation envisaged
under Qrder . 1 Rule 1Q(2) does not arise in this situatien, The_
applicant as a sole defendant in the main suit could not claim to

have been improperly joinedé_ '

Two, since the applicant doés:nbt deny that a wriéten stateﬁent

of defence (with a preliminary point of objéction under paragraph

1 thereof) has been filed, then it is orly fair to say (as argued
by both Mr. Ojare and lir. iaruma) that the'best place to canvass
the point herein would be there and nct here.~Aiﬁdeed this is where

UL Gl
the passage quoted to me by Mr. Ojare from Parry's case at page

516 is relevant thus g--

(N

"the court cci. 1 not Crderc that the defendant be
"disrissed Inom the suit"™ without either holding

that the plain% disclosed no caus2 of .action against
him; or that, ~n the face of the pleadings as a whole,
the plaintiff had no chance of success as, to so hald
would'be to prejudice the pending suit itselfj gne of
the issues Im wldich was that the plain® disclosed no
cause of acti: o furéher thzre has been no application
for rejection of the plaint under O.VII r.1l as dis-~
closing no cause of action."

The applisation lacks merite. It is dismissed with costs.
ok
J. H. M3SOFFE
JUDGE

9/10/2002
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Date: 9/10/2002
Coraln_i_ Pc Me Kente -~ A.vu D-A-’?.
For Applicant - Mr, Magal —Abhsent.

For 1st Respondent: Mr. Ojare Advicave ~ Absent.

For 21d Kespondent: Mr. Maruma Advccate -~ - Fresent

Court: Ruling delivered tn Mr, Maruma 7or the second respondent

this 9th day of October, 2002,
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