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On 1bth February, 2001 tue plaintiif 8151 "““‘“D“’“T? I
filed a suit against the Minister fer lands and [himn CottYcrent
Development, the Commissicner for Lamis, ihe Reginteer of Tivles and
the Attorney General herein aft.r refcirei t. as the dufadints. s
plaintiff is claiming ageinst the delendanis asveralis and sinily
for a declaratory order t~ the affecl that the acgoisilion of Al
that piocce of land comprised in Certificate 7 Cecunwney i, 16790
measuring 21.3 acres and porularly bmown a3 the Drive in Clra: is
unlawful. Furthermore the plaintiff’s claiw is fow Adewrctes, shecisl
punitive and general; intercst at 3% vor aunaci, ¢3L3 a5 421l oias

any other and further reliefs a.d ~rders decmed just b thin couet,

It is alleged bty the nlaintiff that it is the halder of the
suit land since 18th June, 19F% f-r n 99 yesrs lease vhereat it has
developed the same by building = Drive in Cinern which was in
operatinn at the time of filing the suit under reference. The
plaintiff has further stated thet on S5th June, 929 it simcd a
Letter of Intent with the United Statez Deopartment of Stulo so as to
enter into an exclusive wuption tg wurchase the suil land at a

.

consideration of U3 % 3,000,000 a5 ner Annexture - Siei 2 to the
plaint. However on 3rd August, 999 the nlaintiff cliims to have
rececived a letter fram the Comvissicner for Lards infaemsug it that
the government intendoed e acquirs the zuit I1and vursuent to Secltion
b of the Land Acquisition Act 1567 for the ywrpsce of rranting the
same to the Bmbassy of the United Staies of Awerica in Dar es -
Salaam. That, despite string objectiaﬁ by the rinintsill t» the
intended acquistion, fer among other reas-n, ils unimwiulness, the

defendants went ahead with the ocnuisition and the subsomuant offer

of the suit land to the EBnbnsey of the United

Dar es Salaam.

dtates f America in



In return the defendants wi....
a sum of T.3hs.602,363,000 whic, & . L. Vool S
inadequate, hence the filing +f the yre~ani «ob.

In support of its claim fer geveral, svecial and anitive Anoapes
the plaintiff has contended that.the.act o34 the'dﬁf?nlawls'to un'lzwfail s
acquire the suit land denied it to cwﬁciude a denl with the Tabassy of tue

United States of America on a willing meller willing buver basis fullowing

a firm offer of US %} 3,000,0C0 for the wurohase »f the oull lwwle

On the other hand the Attorney General mﬁsuering on behell of the other
defendants, has contended, inter ali;,'th&t the zuit land wan preoerly
acquired by the President on 16th July, 1929 due to the osansn that the
plaintiff had ceased operating the Drive in Cinema and the Dresident’s
intenticn te acquire the suit land thrcugh publication in the Governmgui
Gazette on 16th July, 1939,

In reply to the phove the mlaintiff stated thet the Drive in Cinewi.
busineas was nc longer economically viable hence ils request For chonge o f

the user - class for redevelomment ol ihe remuoent wes slill pendios

for consideration with the Ministry whon the puracvtzd 2o pogoizibion v

carried out.

At the trial the following imsves were franod ol &ii

partiss namely:~

(a) Whether there was proper aird sufficlent notice o acquirin

the suit land under the L.ad Acqisition Act
{(b) Whether fhe purncse for which lhe load wrs carperbedly acsquired
is a public purpose uniler Jacticn b of the Terd fagrisition
Act 1967,
(¢) “hether the proposed cowpensation offered by the goveramenl is

adequate having regard to all thz2 civcumstaaces «f tha case.

Beoth parties were representzd Lv counsel; Wessrs Doneni and Hbwasbe
appeared f~r the plaintiff while Yr. Chidewn lenrmed Ztate Mttorney
represcnted the defendantc. Two witnesses were =x{lzd to toestify for lhe
defendants, i.e. Ms Blasia Kidans, a Tand Officer (NHw1) ant iir. Decdatus
Kahanda, a Valuer (DW2), while three vitnesses namely Witus K-lokela a
professional valuer, (P2) Bencdict Ferdinard Shawvs {£93) ard Rajin
Kanti Tatal (D41) all former cmplovees of the wlaintifif, testified for
the plaintiff,

It is on record that in their written submissicns in susrort of thc
plaintiff's case Messrs 3omani and lUiwanbe lenrnzd crweeel ahess tn alime

the seccnd issue first for Lie wrr-on et svervlhing alse hinges on it.

I will therefore alsn adlress that 4:sa. T -

It is forcefully argved by tle 1 r10d rnunsel for the vlaintiff
that the
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that the compulsory acquisition of tlc plairtiiflfs land Ly Loe Presilent
in the manner and style in order te offsr it Lo the Libaosy ol the United

States of Americes does not foll within the awbit of the provicions of
section 4 of the land Acquisition fct 1967. Hr, Cuidoww en the other neud
argued thot the acquisition wss indeed for a public purpose as Yit wss
acquired for a general public use in {tnot the public for vhatever reasuns
can use the Embassy confortably and there arc improved cervices to the

Tanzania Public by the Awericon Babausy.-

With due respect to Mr. Chidowu leorned State Attorrney, it is quite
apparent that the acquisition of the suit lend does pot £all vithin the
definition or ambit of public purnose or interest, Ier 2s corvectly
stated in B.P, Bhott & another Vs, WHabib Tajani (1923) B.A. by llis lordship
Low, J. at poge 536 cited by the plointifl's adveoeates,® it i not
sufficient that public interest mey benefit dndivectly or docidentally if

the primery purpose of the anplichiiinn i3 to beuwelit tuc landlerd's

interest, in the present cose i Amoricasn Eobeszooy ard net the pubhlic of »

Tenzanis. Furthermorc ‘ithe Yhrase pullic jurpose or int.resb vhatevir else

it moy mean, must include o purrose, turs is o Zay on udn oo whjioc

L N

vhich the general interest of the comenvndty oo cmosed to Lhe mrticnlar

interest of individurls is dirceeitly and

coenad )’

I will accernt thaiefore the aremcut thet Seewdziticn Jor the jurposc of

granting the scquired land Lo build on Wb the Tidted obates of

Amcrica much as it advances tle divlomitic i Inlions Liiwvesn Tann:

wosn tenasnle ond

) . . . . o e P " ). )
the USi, as not a direct, mercer=l dnterwal of ihe Wononis commmnliy e

public. Indeed the wording of sceiion ' {7} (2) «f 4% lund Acguis.iion

Act 1967 isdinanbigous ol it ieadni-

[wN
s

"Section & (1): ILond &hnl) be  deomud te Lo required for oo pullic
purpose where it iz reovircd for eny of the fellowing purposes:
for exclusive government uce, fui pencral public ase fcr any

government schewe, forr duevelopnent ~f agricultunl laad or fo

(&%)

the provision of sitcs for induslrinl, sericultural or cosmercisl
development, social services cir housing,®
Clearly 2 grant tc the United States of Jmerico Dubaesy is nol within
the scheme of the law as lesislaoted by yorlinment cnd the law dose net

t

stipulote "general pubtlic ure: as the lesrhed Lo Alborney would wish

the court adopt. It is clearly providsd thet the use mist bo for ruoreral

-

Rublic use for any gmovernment scheme. IL foilove thereiore the zequicition
of the suit land for grantiug it to the United Otates Departuent of Liate

for construction of 2 Choncery iz not uphorted by the Irw of the low!,

/i
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I reiterats & well zatablishel rrincizls ~f law
1
Article 26 (2) of cur constituti~n that wliere the right(s) -of the individual

A as yprovidsd DHreodn

are tc be talken away by law rcuch law must be clesr and unnid gt and must
i . N .

be strlctly adhered-tn and nght to be c ‘wwtrwed strictiv, {(eaphenis surplied).
For ease of raference, ‘rticle 24 (2) of the Constitntion itales ia Kiswehili:

24 (2) - Dila va Yeathiivi wesharti va o ibara vwd 2 oya (3wl
marufulu kwa mtu yey~te lmyaigtanyyn mali yaka loa madivmnd
va2 kuitaifisha au mad umuni wenciney. bila va ddhii ya sheria
ambaye inasweka nmasharti va Put,a fidia inayogtehilil’

It should be stressed that Tor 2ny acquisition bte be justilied it hzs

to be within the four carners of +nh 1las aud net atherwiss.  on the avent
I hold the firm view that the Hurphrteﬁ acmisition of the sailt land is

crntrary to law and ipso fncte unlawful.

Before I dapart frem the consideration o0 thin issue L win te male the
follrwing ehservation. At £ bims vhon the acguinininn wna hadag
reccmmended by the Minister [y Taode and Snoan tettlencort te his Bxeellons

the Prasident ‘the willing seller willing avor vesplictions® hel veaghod

an advanced atage certzinly in il view and knotedpe of the Jivialry
Officialz, ‘This fact hs bLeen cle~rly nlesl sl ia pormgreon (A oAb Ul

plaint and as if this statement o f fact iz drridev nt - iha gvit &

[ R0

defendants' replv therotc 2o conteined in porvaprasde 5 o8 (Lot wrilien

stotement ~f defence iz hoth provostorsus it ploenne,

Be as it mzy the delfondas

shtitate ar o coaeinebt on Lhin feelnal

sitvation may not be with ut conrecuance

926

the

ansver to the second issuz the’ iz vebuor the sores sz Do oulilch the

Y]

suit land was purpirtedly acauires ik o rublic pmrwr oz in torag oJ the

provisions of Section 4 of the TLond ‘equisiticun At is desnadtsly in

the negative.

bPt

Next fer dcttrﬂln”tl,u is the igsus whather thare was proper ond
sufficient notice frr aeguiring the suit Isnd anter the Trar, I has
heen pointed ont quite correctly by learaed counsel {ov both parties thas
Sections 6, 7 and & of the ITand Acqguisibtiom Ast 1987 zve relevont,
However learned counsel irr the vloinbifif have gine furither by arouing
that the mandatory requirements in the sald wrevisions wore pob

L)(.A.

o

complied with. I 2z~ e Az the Jefendanis hoore ftlachezd copy of

the relevant Government lstice — GN 08D of 1577797 tao i written

cr
e

statement of defence (Aun. D2) it is in evidance Lhat L

m tat ATY
notice was not brought to the attentinn af the plzintiff. Mlasia
Atanasi Kibano (DU1) in her testimony had this to say:

I recall that »n 7tk Mar, 1699 I desuatched a latler to the

T

Plaintiff as notice of the poveru~ail's inteutisn te acquira the

piaintizl'e land at Drive Cinema, T Qzlivere?! e latber by




dispatch to the Monager of Lue e - 0 o D o0 0L T L

The lectter was received by 5 i wse cervonb v oown rowe L oGo noh

know,

Apart from the fact thot the soid letter vas not wroltced in court,
its cvidential value in my view iz «f no comsequence in view of the
subsequent publication of the Governrent Notice duted 16/7/99 coming more
than two months later., There dis a lot to be desired as to how the purparted
acquisition wss liandled by the Miniotry of Lends ovd Huren leottlemont lovelopment.

There wns yet encther letter <f 5th July, 1993 by i H.C.S. longwsy then
Commissioncr for lands inviting the jlointiff to wut uvp o cise against Lhe o
intended acquisition of his laond. The uwncontrovertcd toctirony of the
plointiflf shows that the plaintii‘i‘ roccived the letter on 2nd Auzust, 1009
well after the suit lond hed been pcguivoed. A deoubt Liae been raised by the
plointiff to the offeot thoi the Covernment Hoticoe of 18/7/99 wipght not bove

becn published on tiic given dote.

It is trite low thet the notice of intention to ocoguird Jend slbould bo
published in the government gozetie ont the' the peried of potice be not loss
than six v;eoks unless the Presicdent cortififios thot the Lswl de vrgently
required for a public purpose, wherest tie pexod ooy be for such lesser
period as the President my direct. A0

I therefcre agree with the leoracd asounsel Tor thn plvipotiff that
the mindatory requiremonts for the notice wers net complisd wuithk, thug
oompounding so to say the illegnlity of the eequisiiion. Cevld it be
6aid that the plointiff wss cver gmiven opportunity to rut we Liin cose
ageinst the intended acquisition in the cirevmslonces asomming that the
same was Justifiede In ny hupble view, I think.nste b ooy rate hoving
ruled that the purperted acquisition wos ciecrly nod made fev o mablic
purpose in terms of Section 4 of the awcl, I bLold the view that the notice
and the manner in whick it wos issued orc gpually veid and of no consegueunce,

Q

e

The third and last issue €or determination is {he adeqiecy of
compensotion offered by the governmument te the plrintifl fellowing lhe
purported acquisition. &ince I hove raled thot the woguisition wes
contrary to law the plaintiff de ;jurc romrins the lawful cwner of Lhoe
suit l.and. De facto however the United Stotes of dmerien Muwssy hes
been granted the suit land and o new Chrucery wollh willicns of Jollers
has been built cn ite ILcorned crumsel foi the plointilf have argued that
the only realistic opticn available is to seek ndeguate amd if I noy add

REORE compensotion to be paid on the Low

s of wvidling eeller ond willing

buyer cr market volue ol the vroyorty 2ue to thic fact thot Lhe wrovisione

o A R Y

of the Iand icguisiticn

. em.e-a s-e

et 1967 do ret asrdr. ' Lo

oy o/6
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I reepectfully opree that tuis is indecd sn agnitadle remcdy opcn

o)

~~

to tic plaintiff ani in tandem with the previsions of sectiorn 3 (M

of the Iend ..et Nco #/1999. Sectimm 3 (1) () wprovilss:

# 3 (1): Tuc fundomental “".LI)\,ZLHJ.C( ) of the Hetionzl

iond Policy widcih iz the objoctive of this

Y

dct to proriote sud to vhiich all piyscn(s)

.
»

[

exercicing wowers 1w Lo arve romaes to

(g) to pay full, irix ord rrorpt conponzation to
any yperson vhic e ¥i it «f eceowepey or reearnis d
lenpestanding veoups tion or custoimry use oi land
is reveled or ctliorwige interiered with o tocir
detriment by the strie vmler fe?—*-.i.'f. Jok, or iz

acquired vwnder the Lead Scguisition Act,

Provide? thet in swssessing compenzaticen lond ~cguire! in iz maumer
provided for in this ..ct, the concejt cil opjortunity 021 b2 L-eod en the

follcuing:~

(1) Merket value of the rool wope

"v'

I‘-

o :

(i) Zronsport sllowcnce

(ii1) Loss cf prefite or scesmodaticn

(iv) Cost of scquiring or relting the subicet londs

(v) any other coat, lows or qpriuc.l_ CRpenod bure

incurred to the develormont of thw subj.ct
lond; and

(vi) 1Interest ot market rate will be charin

et ve as e

“annexture Sisi 2% to the plaint, o letler or Intent dated 5th
June, 1999 signed by Mr, Keith Willkie for the U9 Dopertuont of Ltate and

L PARIRIS)

Mr, Chitteranjen Chhaganbhai Patel for Sisi Lnterpriscs Lid

prarties intent to enter into an cption ormuciiont 1 wiesvte o bindling
option to purchase the suit land for UC Dellars throe willicn, This
amount is supworted by the testimony of Titus loloicclo (3%3) 2 wofessionsl

valuer in Lxh, P1 and to 2 certain extont by

by the testinony of Datus Kohands

(DW2) alsp & voluer in the Minictry of Tonds that the comercinl cr rorkes

- NG v

H IS

value of the lond at the Drive in Cinerw covld be jenrad nt
Tshs.100,000,000/= per acre. The suit lend cs stoled elsewhole nodsures

213 scress I will therefcre accopt the submiscion anld held the view

thet the commercial or morket value of the swit lan! Le vl 2t

US § 3,000,000 or its eguivalent in Tanzonia shillines 25 zdequate and

foir compensaticn to be joid to the

PR .oo,/v
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plaintiff by the defendants. The amount wilil

tiiact interast ot the

[

current commercial rote as nrovided for wsler section 3 () (VI1) of

5eC

Act No. 4/1939, There will noi howevoer Lo an orler fur auy Jens efy
special, punitive or general 23 " reycd Ly the plaintifi in the circumstances
of this case,

For the foregoing reasens judirent ds srerted te the plointiff
as prayed and to the cittent atated in tlds Judoment., The plaintiff

will alsc have its costs, Ordexr =ccoridingly,

I . -
5. 1Thema

JUDCE

- s

Court: Judgment deliverced in chowbers this 16U Joy of  Cotolar, 2003
AN J ?

in the presence of Fr., Domrui and Mr, Chidcowm Lewrned counscl
for the parties,

Right of appeal is open to the pavrties,

. 4
s'{J '\/z's Lt

Se Thems
JUDGE
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